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MR. JUSTICE JACKSON. 


By H. M. Doak. 


Ho: HOWELL E. JACKSON, re- 

cently appointed by President Har- 
rison and confirmed by the Senate to be 
Associate Justice of the Supreme Bench of 
the United States, was born at Paris, Tenn. 
in 1832, eldest son of Dr. A. Jackson and 
his wife Mary W., xée Hurt, both native to 
Virginia. They were married in 1829, and 
removed to Paris in 1830. His father was a 
large, tall, striking, and handsome man, vig- 
orous in mind and active in body, always a 
leading man in his community; a strong 
Whig in politics, and a political leader and 
debater; a promoter of county stock and 
agricultural fairs and of scientific agriculture ; 
a capable man of affairs. His mother was a 
handsome, refined woman, of bright intellect, 
tempered by sober good sense and devotion 
to domestic duties, moving in the first social 
circles of West Tennessee. 

Intellectually, Judge Jackson combines the 
delicacy and acuteness of his mother with 
the breadth of grasp and strong intelligence 
of his father. In personal appearance he 
leans to the side of his mother. 

His academic education was completed at 
Jackson, whither his father had removed 
from Paris. One of his old school compan- 
ions, still his devoted personal friend, who 
differed with him during the War, and has 
been an active Republican since the War, 
says of him :— 


“As a youth. during his academic course, he 
was, as he has been as a man, serious, studious, 
thoughtful, and hard-working. He toiled for what 
he got, appeared only what he was, never sought 

- 





to appear other, never borrowed the results of 
others’ toil, and what he got came to him because 
it belonged to him. One thing only could tempt 
him from severe and continuous labor. When the 
skating was good, he would snatch some time for 
skating.” 


There are those who sow wild oats and 
reap good grain, — likely, even then, perhaps, 
to be flavored of wild oats. If a rare few do 
get an after grip upon their badly running 
machinery and make good ending of bad 
beginning, Judge Jackson’s youth is but 
another instance of a rule so general that it 
is almost universal: As the boy, so the man. 

In 1850 he entered the University of 
Virginia, and graduated from that great 
Southern university with high honors. After 
reading law for a year with his kinsman, 
Hon. A. W. O. Totten, one of the Supreme 
Judges of Tennessee, he entered and gradu- 
ated from the Law Department of Cumber- 
land University, and, in 1856, began the 
practice of his profession at Jackson, Tenn., 
removing thence to Memphis in 1858, where 
he formed a partnership with D. M. Currin, 
and continued in his profession until the out- 
break of the Civil War. His thorough busi- 
ness qualifications led to his appointment as 
receiver, under the Confederate Sequestration 
Act, for the Western District of Tennessee ; 
and he discharged so well the difficult duties 
of this onerous position, and so justly withal, 
that he escaped altogether the censure that 
usually followed that difficult part. After 
the war he was associated with Hon. B. M. 
Estes, of Memphis, in the practice of law, 
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until 1874, when he formed the partnership 
of Jackson & Campbell at Jackson. 

His father, more discriminating than 
parents usually are in judging their sons, 
once said of him: “I would die happy if I 
could see Howell upon the Supreme Bench. 
He was born for it. He will get on and do 
well anywhere, but that is the place he was 
born for.” He died before his son was 
elected to the Senate of the United States ; 
but in 1878 Judge Jackson was induced by 
friends, who recognized his eminent fitness, 
to allow his name to be presented to the 
Democratic Nominating Convention, for the 
Supreme Bench. Recognizing the duties as 
burdensome, and acceptatice of such post 
as a great pecuniary sacrifice, he consented 
without eagerness. After a hard and close 
contest his leading opponent was declared 
nominated. He was actually nominated, and 
the fact — probably never dreamed of by his 
distinguished opponent — was soon known 
to a few of Judge Jackson’s friends ; but no 
contest was made. Where there is pre- 
eminent fitness, it is hard to say what would 
or would not “ head off” a capable man upon 
an upward career. He might have only 
demonstrated his fitness and still gone on 
upward to his present position. He might 
have ended his career in the drudgery of the 
Supreme Bench of a State, whose General 
Assembly has never yet been able to see that 
it is idle to be jealous of the Federal Judi- 
ciary, when the State fails to elevate and 
provide for its own judiciary ; or he might 
have gone, grown poor upon judicial honors, 
back to his profession. 

The cause of his public successes unques- 
tionably lay in his past application, unswerv- 
ing devotion to whatever duty fell his way, 
trustworthiness, and character; the occasion 
of them was the manifestation of his char- 
acter and ability in connection with a ques- 
tion which he saw as one of public morals. 
The State-debt question vexed Tennessee 
from about 1873; and a little later, when 
Andrew Johnson, casting about for a popular 
issue, first thought of non-payment of public 





debts as likeliest to suit his senatorial pur- 
poses, down to 1883, when it was settled. 
The question of the rights of the bond- 
holders, the “equities” of the people, the 
differences between “State-debt proper” 
and railroad debt, and between the before- 
the-war-created debt and the debt created by 
the Brownlow State government, at a time 
when the people were disfranchised, is one 
that need not be discussed here. Part of 
the debt was corruptly created. Some of it 
was questionable. It enlisted the blatant 
demagogue upon one side. It may have 
enlisted the self-seeking friend of the bond- 
holder upon the other side.. It was compli- 
cated, and it enlisted sincere and honest 
men upon both sides. It aroused a bitter- 
ness of feeling unexampled in Tennessee 
politics. The view that a question of public 
faith can ever be a question of political art, 
of expediency, or even of statesmanship, — 
the dangerous view that a debtor can ever be 
allowed to consider and settle the rights of 
the creditor, — was abhorrent to a large and 
thoughtful class, to which Judge Jackson 
belonged. 

As a private citizen, he was an active and 
earnest advocate of the “ State-credit ” view, 
— at first payment, and then, as the State- 
credit advocates were weakened by de- 
sertions to the popular “ low-tax” view of 
non-payment of the railroad debt, such com- 
promise as the creditors thrice offered. In 
the last fight for the Legislature made by the 
State-credit Democrats, Judge Jackson, re- 
luctantly and against his private inclination 
and his interests, consented to stand for the 
Legislature, as the only man who could carry 
his floterial district. After an able and ear- 
nest canvass he was elected. Early in the 
session of the General Assembly, the sena- 
torial contest exhibited the Republicans, 
within two or three of a majority on joint 
ballot, chiefly gathered about Hon. Horace 
Maynard ; the State-credit Democrats, ad- 
vocating the election of Hon. Jas. E. Bailey, 
then Senator, ably representing the State, 
and a thorough advocate of payment ; the 
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“low-tax” Democrats advocating various 
candidates, and at least three of them ready 
to join the Republicans. An earnest sup- 
porter of Senator Bailey, Judge Jackson 
thrice refused to allow his name to be used, 
advised Senator Bailey that he would sup- 
port him to the end, and finally consented to 
allow the use of his own name only when 
Mr. Bailey told him that self-respect would 
not allow him to remain longer a candidate. 
This was at four o'clock in the morning, and 
on the next morning Judge Jackson was 
elected to the Senate by the united votes of 
the State-credit Democrats and the Repub- 
licans, with, however, a clear majority of 
Democratic votes. 

During the next canvass, which exceeded 
in bitterness any political contest ever made 
in the State, Judge Jackson canvassed the 
State with his colleague, Senator Harris, 
not excepting Andrew Johnson, one of the 
most powerful popular stump orators pro- 
duced by a State of stump speakers. Bold, 
able, and ingenious, —a man his then col- 
league has described as one ‘“ who always 
hits above the belt,’ —it was greatly to 
Judge Jackson’s credit that he held his own, 
and powerfully impressed all 
minds with his strong logic and statesman- 
like views. So far as election results went, 
the canvass amounted to nothing. The 
State-credit Democrats had been able, by 
their earnestness and zeal, to force the low- 
tax Democrats up to a platform of half- 
payment, such as Senator Harris and others 
were able to accept; and thus they, and 
largely Judge Jackson, as their foremost 
spokesman, saved the State from the down- 
right repudiation toward which it was 
rapidly rushing. 

In the Senate Judge Jackson quickly took 
high rank as a debater, a constitutional law- 
yer, a man of untiring working capacity and 
wide acquaintance with public questions, 
and especially with political principles and 
history. In accord with his party upon the 
tariff and most political questions and issues, 
he differed with his colleagues as to the 
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Blair Bill, and as to many questions of ap- 
pointment. Even in the matter of appoint- 
ments, although unused to politics, he 
managed to hold his own with his alert and 
able antagonist. No Senator ever gained 
in briefer time greater reputation for tireless 
hard work. He was affable and polite, 
closely attentive to the interests and wants 
of his constituents, and always ready to 
divide with them his valuable and much- 
occupied time. 

After a senatorial career of six years, 
every way creditable, he was selected by 
President Cleveland, in a manner at once 
most embarrassing and most creditable to 
himself, to succeed Hon. John Baxter, of 
Tennessee, as Circuit Judge in the Sixth 
Judicial Circuit. Fora moment he was criti- 
cised for accepting; but his part was made 
so clear that all criticism vanished the 
moment the facts were made known. 

Except briefly, from time to time, as 
special Supreme Judge, his first judicial 
labor began in 1886. His first experience, 
at his own home of Jackson, is worth relat- 
ing. In a suit for damages for personal 
injuries the plaintiff had utterly failed to 
make out a case. In accordance with the 
practice in the Federal Courts the Judge 
directed the jury to return a verdict for the 
defendant. The jury, left in no doubt as to 
the injuries, with the usual sympathy of 
juries for the injured, where the employer is 
a great corporation able to pay, returned a 
verdict for the plaintiff with considerable 
damages. With his uniform courtesy, the 
Judge inquired whether the directions of the 
Court had been understood. The Foreman 
replied that the jury meant no disrespect to 
the Court; but they thought they had been 
sworn to have something to do with the 
case. 

During his seven years upon the Circuit 
Bench, Judge Jackson heard and determined 
a large number of cases, involving grave 
questions of constitutional law, of the juris- 
diction of the Federal Courts, of the rela- 
tions of the United States and of the States 
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in the Federal system, commercial law, 
banking, interstate commerce, the powers 
of and limitations upon the Interstate Com- 
merce Commission, the domestic relations 
and most of the varied human relations of 
men, infer sese and as political units, with 
the State and with the United States. Some 
fifty of these cases are reported in the 
“Federal Reporter.” These fully illustrate 
the wide range and varied powers and capa- 
cities of the judicial mind, his legal learning, 
power of concentration, and concise business 
methods. The case of McIntosh v. Flint & 
Pere Marquette R’y Co. exhibits the mar- 
vellous care and patience with which he toils 
through facts, making the complex simple 
and the obscure clear, making and stating 
an account with a grasp of generalities and 
of applicable principles of law and with an 
arithmetical facility in details beyond that of 
any clerk upon his circuit. The Lawrence 
M’f’g Co. v. The Tenn. M’f’'g Co. was a 
case of trademark, involving large interests, 
with a vast mass of proof taken through- 
out the United States,—a case requiring 
examination of many authorities, American 
and English. The opinion exhibits a patient 
sifting of wheat from mountains of chaff, in 
evidence, a clear and discriminating review 
of points of authority bearing direct upon 
the question at issue. Upon appeal, his 
decision was affirmed by the Supreme 
Court. Stutz v. Handley involved the lia- 
bilities of stockholders, where an insolvent 
or failing corporation had issued stock, ac- 
companied by bonds, taken by the old stock- 
holders. The case was hotly contested, and 
after a thorough review of American State 
and Federal and of English authorities, the 
Court decreed payment of unpaid stock on 
behalf of creditors such as were entitled to 
have looked to such increase of capital 
stock. The decision was reversed in part 
by the Supreme Court; but it was clearly a 
reversal of former United States decisions, 
and an adoption of the English principle. The 
Ky. & I. Bridge Co. v. L. & N. R. R. Co. is 


an exhaustive discussion of the powers of 











Congress in matters of interstate commerce, 
of the powers conferred upon the Interstate 
Commerce Commission, of jurisdiction and 
citizenship, of the powers of the Circuit 
Courts in matters growing out of the action 
of the Commission, of rates and charges ; 
and it is one of the most instructive cases 
in that new and difficult branch of the law. 
The patent cases heard and determined dis- 
play a wonderful research into patent laws 
on the part of one to whom that branch of 
jurisprudence was almost a new one when 
he took his seat upon the Federal Bench. 
They exhibit not only a clear insight into 
the patent system and laws and their appli- 
cation, but a wonderful grasp of mechanics, 
along with a clear comprehension of the 
common-law principles, often applicable to 
patents in their various relations to com- 
merce and trade, and when and where these 
are applicable, and when they are and when 
they are not within the jurisdiction of the 
Federal Courts. 

The case of United States v. Harper was 
an indictment under the National Banking 
Acts for various alleged violations of law. 
The case was one of more than one hundred 
counts, involving numerous large and intri- 
cate banking transactions, documentary, oral, 
and expert proof; bringing before the jury a 
vast mass of complex and undigested arith- 
metical and other facts. The part of the 
Judge was that most difficult and delicate 
part in judicial life, — to see that the defend- 
ant had the benefit of all his legal rights 
and privileges, to see that society did not 
suffer from the social position, business con- 
nection and standing, and appeals for sym- 
pathy, of the defendant. The defendant 
was convicted and sentenced. , 

A reading of difficult cases reported would 
attest the marvellous patience and toil of a 
laborious man, leaving an erroneous idea of 
only plodding. In order to know how erro- 
neous this idea is, it is necessary to see the 
Judge upon the bench, face to face with a 
vast web of intricate facts. It is then seen 
that there is a capacity for toil, but also a 
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lightning perception of applicable principles, 
and under and in close and undivided con- 
nection with these, a lightning-swift and 
lightning-clear perception and grasp of facts, 
a quick and unerring analysis, as quick and 


accurate synthesis and classification ; so | 





that when the cause is closed the Judge is | 


at once ready to present the jury with a 


view of facts and applicable principles, with- | 


out which facts are nothing, such as defies 
the criticism of the keenest lawyer. 

His seven years upon “the bench in that 
important circuit, whose large and varied 
business brought before him, from time to 
time, both the able lawyers of that circuit 
and many of the great lawyers of the East, 
demonstrated the superior judicial cast of his 
mind. At the death of the lamented Justice 
Lamar, President Harrison, whose sagacity 
and knowledge of judicial material had been 
thoroughly demonstrated, wished to make 
the appointment from the South. His own 
acquaintance and intimacy with in the 
Senate, and knowledge of his complete fit- 
ness might have led him to appoint Jackson 
of his own motion. To reinforce this favor- 
able knowledge came a strong appeal from 
staunch Republican lawyers of the North- 
west, who knew from experience the su- 
perior fitness of Judge Jackson. To this 
were soon added appeals of the same kind 
from the East and from the South. It is 
also believed, but is not here stated as a 
fact, that the judges of the Supreme Court 
desired such an able associate. Repre- 
sentations made without regard to party, 
added to his own knowledge, enabled Presi- 
dent Harrison to know that he could make 
no mistake in such appointment. 

It was every way creditable, both in the 
motives thereto and in the judgment dis- 
played in the selection. Being an unusual 
display of party — rather unpartisan — mag- 
nanimity, the appointment called for the 
usual questioning of motives, search for the 
meaner motive beneath a great act. This 
invariable search for the mean motive back 
of a good act suggests something generally 





meanin man. This is not true; it is rather 
true that there is something essentially 
mean in politics and the popular political 
standard. The meaner motives assigned in 
this matter are not worthy of mention or 
refutation. To those who know the inside, 
the President’s knowledge, the movement of 
good men of all parties for Judge Jackson’s 
appointment, and the Judge’s absolute dig- 
nified inaction, they were all known to be 
grotesquely false. 

Judge Jackson himself, agreeably situated 
upon the bench in a great circuit, pleasantly 
dwelling upon and managing a truly baronial 
estate, knowing that he could never be so 
agreeably employed in larger and higher 
duties, feeling to the full the responsibilities 
involved, far from being eager, simply felt 
that no lawyer and judge with a sense of 
duty and responsibility and a pardonable 
pride in doing well his part in life, could 
decline. He accepted with a modest feeling 
of responsibility, and without exhibiting the 
elation of gratified personal vanity or of 
satisfied ambition. 

As a judge Justice Jackson is equally 
skilled to grasp and unravel the most tangled 
skein of legal principles and conflicting deci- 
sions, and the most complicated web of 
human events, facts, and relations, or the 
most involved and complex combinations of 
mechanics and machinery. He is equally 
facile in his grasp of abstract principles of 
law, — if it is ever the part of a judge to deal 
in the abstract, or to deal with principles 
apart from their application,—and in the 
close-fit application of principles to facts and 
relations; he moves with equal facility 
through a tangled line of conflicting deci- 
sions and a complex arithmetical web, fre- 
quently shocking an expectant clerk with an 
account briefly and clearly stated. It is rare 
that one with an easy grasp of facts is also 
equally gifted in the law, or that one with 
clear glance at facts and a marvellous memory 
and knowledge of details has also the highest 
reasoning powers and a logical bent equal to 
his grasp of details. Add to this an even 
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balance, a perfect self-containment, — an 
easy but a firm rein upon intellectual and 
emotional faculties, — ability to resist any 
temptation to swerve by a _hair’s-breadth 
from the business matter in hand, capacity 


to avoid being turned aside by sympathy, by | 


temptation to rhetorical display, or a show of 


mere learning for its own sake, —and there | 


is the ideal judge. Not that he lacks sym- 
pathies. His eye has been seen to moisten 
upon the bench, where women and children 
were involved, and yet his decision to come 
coldly forth,—the law and justice of the 
matter. 

In his opinions he seeks to be clear, con- 
cise, and direct, without ornament, embel- 
lishment, or rhetoric, although he possesses 
a lively fancy and a capacity for sentiment 
and rhetoric, if he chose to use it. His style 
is pure, logical, and strong, his diction 
chaste and elegant,—style well suited to 
judicial decisions. Asa style it has a fault 
or two, chiefly due to the peculiarities of 
judicial writing, and these, in a style so 
nearly faultless, scarcely worth criticism. In 
a very busy life he has not neglected litera- 
ture, especially study of the Shakspearian 
drama; but he rarely uses illustrations drawn 
from literature, in his opinions. Indeed, he 
is so sparing of figure of speech and illustra- 
tion that these are scarcely to be found, and 
when found, are generally some plain, prac- 
tical, homely illustration such as clarifies 
without ornamenting. A man of unfailing 
courage, he looks only to the law and not 
to the consequences in deciding causes, re- 
garding consequences as belonging to the 
legislative power and not to the judicial. 

As a man, Judge Jackson is serious, 
modest, and unassuming, with a quiet, play- 
ful humor of his own when he has time to 
indulge it, and a keen enjoyment of wit and 
humor in others. Dignified and reserved, 
he is not easily approachable by strangers, 
and yet the gentlest and kindest of men 
when approached. No man knows better 


the value of reticence; and his quiet reserve 
has got him charged with coldness, which is 


| 








unjust. No man is more warmly attached 
to his friends, or has more thoroughly 
attached others to him, While uniformly 
courteous, he is exceedingly gracious to the 
humble, and kind and gentle to the younger 
members of the bar. He presides with a 
quiet, kindly dignity, which is never pre- 
sumed on, because it is apparent that the 
iron hand of the judge, although never or 
rarely seen, is there. He is not what would 
be called a good “ mixer,” —no hand-shaker 
for popularity,—‘and yet he has attracted 
men to him and made friends to a remarkable 
degree. 

He has been twice married ; his present 
wife, a daughter of Gen. W. G. Harding, of 
Belle Mead, — a man foremost in promoting 
fine-horse breeding, himself a man of highest 
standing and most lovable and admirable 
character. 

Dwelling upon West Mead, a fertile farm 
of some three thousand acres,—a_ valley- 
plain of lovely meadows, sparsely shaded 
blue-grass pastures, finely watered, encircled 
upon two sides by the high ridge of the 
“Rim” of the lacustrine “ Basin” of Middle 
Tennessee, covered with herds of fine stock ; 
with a beautiful home presided over by a 
quiet, cultivated, refined wife, — a woman 
too of strong sense, capable herself in affairs, 
of the old-fashioned Southern-womanly type, 
not “ strong-minded ” in the cant of the day ; 
with a small circle of lovely children ; with 
a delightful coterie of cultivated friends, with 
whom to enjoy sometimes conversation, 
sometimes chess, and sometimes a fox-hunt; 
addressing himself with equal practical sense 
and capacity to the business of his court, the 
affairs of his farm, or the disposition of the 
products of the farm, — his has béen an ideal 
life. 

Judge Jackson is an elder in the First 
Presbyterian church of Nashville, a man 
profoundly religious, not in a spasmodic or 
emotional way, but because of a firm and 
abiding faith in a Supreme Intelligence and 
a wise, orderly, just, and law-governed uni- 
verse. His purity is of that kind that is and 
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was never questioned. His character is 
that of a self-contained man, just, upright, 
temperate, with passions and emotions all 
his life so well in hand, under the mastership 
of a strong will, that they no longer need a 
touch of the rein; a man in whom the 
virtues are habitual. Unlike the most of 
such men, he is charitable to the halting, 
stumbling, and falling of those whose lives 
are a continual struggle against evil. To 
these, too, he is ready to award praise for 
genuine heroism, if, when they fall, they do 
also rise and try all there is in them to walk 
well in right ways. 

In his devotion to, and enjoyment of, hard 
work, — law, farming, and a keen business 
capacity in disposing of products, and invest- 
ment of surpluses, — he has also a capacity 
for moderate unbending in social enjoyments 
around the festal board, occasional enjoy- 
ment of a well-run race, with especial pride 
in the Belle Mead stock, of which great 
stock-farm he was joint-owner until two or 
three years ago, when he sold out to his 
brother, Gen. W. H. Jackson, a graduate of 
West Point, and one of Forrest’s brigadiers. 

He has also one enjoyment that is like the 
skating of his schooldays. He keeps a pack 
of red fox-hounds, and with his friend and 
neighbor, Thos. H. Malone, one of the 
leaders of the Nashville bar, he is often 
found unbending by following the swift and 
long-winded red fox, or chasing some deer 
escaped from the deer-park of his brother's 
neighboring Belle Mead estate. His only 
other diversions are an occasional dip into 
literature, a game of chess, and, in the ennui 
of a summer resort, a game of whist or even 
euchre. 

Such is the man, — if fitted for that loftiest 
of earthly positions, well worthy to be set 
out as he is, —a man of clear, precise, prac- 





tical business character; great self-contain- 
ment; deep but not obtrusive religious faith ; 
logical faculties, both acute and strong ; broad 
philosophy, wide grasp of facts and prin- 
ciples; close analytical and equally powerful 
synthetic ability ; ripe scholarship ; acquaint- 
ance with the best literature, for use if 
ever needed ; a fine fancy, too, if ever called 
for; perfect purity of morals, and a human 
capacity for innocent enjoyment of innocent 
amusements in rare moments of unbending. 
In this direction or that he may be excelled 
by this man or that. Few men will be found 
more fully or ripely rounded out from the 
centre, in all directions. Out of this full- 
rounded manhood has grown that success in 
life which has been called his “luck.” 
When just such man was needed he was 
standing there, just such man ; and his suc- 
cess is the result of a past life of fidelity to 
himself and what was in him, trustworthi- 
ness, and faithfulness to the trusts that lay 
upon his way, — cause and effect. 

This sketch is drawn with an admiring 
hand. None of any value was ever drawn 
by any other. Plumb-level indifference nor 
flaw-finding critical faculty ever drew faith- 
ful sketch of any man. The justification for 


| admiration grows out of mutual agreeable 


relations, and out of no servile human-idol 
worship; and out of the high place Judge 
Jackson held in the confidence of old Sena- 
tors of both parties, as a capable, earnest, 
and able legislator; and out of the manner 
in which he drew to him as friends and 
admirers the ablest lawyers of America ; and 
out of the culmination of all this, in his eleva- 
tion by the clear judgment and honest pur- 
pose of the President of the United States to 
the foremost place in the world, —a place 
upon the Supreme Bench of the United 
States. 
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: | ‘HE Colony in Virginia was in the begin- 
ning dependent on the Company in 
England in almost every way, and it was 


not until the return of Dale in July, 1616, | 


that it was regarded as a settled plantation. 
It was then determined to give the planters 


a fixed property in the soil, and to confirm | 


every man’s portion “as a state of inheri- 
tance to him and his heyers forever, with 
bounds and limits under the Companies 
Seale, to be holden of his Maiestie, as of 
his Manour of East Greenwich, in Socage 
Tenure, and not in Capite.” Early in 1617 
Capt. Samuel Argall was sent with special 
Commissioners and a special surveyor to 
prepare the way for carrying out this deter- 
mination; and, their preparations having 
been completed, at the beginning of April, 
1618, Thomas West Lord De La Warr, the 
Lord-Governor and Captain-General of the 
Colonies, went to Virginia “ to make good the 
plantation there.’ But, unfortunately, he 
died on June 17, 1618 (I am using the 
present style dates), while on his voyage. 
The news of his death reached London, Oct. 
15, 1618; and some time prior to November 
4, the managers of the Virginia Company 
chose Capt. George Yardley (a first-cousin 
to Richard Yerwood, step-father of John 
Harvard, the founder of Harvard College, 
Mass.) to be Governor of Virginia in Lord 
De La Warr’s place. He was commissioned, 
on November 28, to serve “ onely for three 
yeares in certain and afterwards during the 
Company’s pleasure.” And at the same 
time the following most important docu- 
ments were given to him, namely: — 

I. “ The commission for establishing the 
Counsell of State and the General Assembly 
in Virginia, wherein their duties were de- 
scribed to the life.” 

II. “The Greate Charter, or Comission 
of privileges, orders, and lawes.” And 





OUR FIRST GENERAL ASSEMBLY. 


By ALEXANDER BROWN. 





III. “Sundry Instructions given by The 
Counsel in England.” 

As these documents were manifestly issued 
for the purpose of placing the Colony some- 
what ‘on its own feet,” so to speak, that is, 
“to make good the plantation there,” it is 
probable that similar papers had been given 
to Lord De La Warr in the spring of 1618; 
but, if so, his death prevented their execu- 
tion. The date of the issuing of our first 
executed Magna Charta, Nov. 28, 1618, is 
a most important one in our earliest history ; 
and it was not then allowed to pass by with- 
out “a sign in the heavens,” for on that night 
*‘a blazing star” appeared, and the supersti- 
tious world looked on with bated breath, 
believing that 


“ Eight things there be a comet brings, 
When it on high doth horrid range : 
Wind, Famine, Plague, and Death to Kings, 
War, Earthquakes, Floods, and Direful Change.” 


On December 4, King James I., while at 
New Market, knighted the new Governor of 
Virginia, Sir George Yardley; and on the 
13th, additional instructions were given to 
him by the Council and Company. 

Although the ships had been ready for 
over two months, Yardley did not sail until 
Jan. 29, 1619. The comet remained visible 
in the heavens until December 26, and it 
may be that it was thought best not to sail 
until after that baneful influence had passed 
away. Superstition has made the comet a 
factor in many great events since—“A 
thousand sixe and sixty yeare [Hasting, 
1066] a comet did appeare, and Englishmen 
lay dead.” 

Owing to adverse weather, Yardley did 
not reach Jamestown until April 29, 1619. 

“The commission for establishing the 
Counsell of Estate [State] and the General 
Assembly in Virginia,” of Nov. 28, 1618, 
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granted that there should be held in the 


Colony an annual General Assembly, *‘con- | 
sisting of the Governor, the Counsell of | 


Estate and two Burgesses out of eache Incor- 
poration and Plantation, to be freely elected 
by the inhabitants thereof.” 

Some time after Governor Yardley’s ar- 
rival in Virginia, he sent out “ his sumons 
all over the Country, as well to invite those 
of the Counsell of Estate that were absente 
[from Jamestown], as also for the election 
of Burgesses;” and these having been 


chosen, the first representative legislative | 


assembly ever held within the limits of the 
United States convened at Jamestown, on 
Friday, Aug. 9, 1619. 


“ The most convenient place we could finde to 
sitt in was the Quire of the Churche. Where Sir 
George Yeardley, the Governour, being sett downe 
in his accustomed place, those of the Counsel of 
Estate sate nexte him on both handes, excepte 
onely the Secretary then appointed Speaker, who 
sate right before him ; John Twine [Thine ?], clerke 
of the General Assembly, being placed nexte the 
Speaker ; and Thomas Pierse, the Sergeant, stand- 
ing at the barre, to be ready for any service the 
Assembly shoulde comaund him.” 


“The Council of State” were, probably, 
Capt. Samuel Macock (or Maycott), Capt. 
Nathaniel Powell, John Rolfe, Capt. Francis 
West, Rev. William Wickham, and possibly 
others. John Pory, “the Secretary of Es- 
tate,” was appointed the first Speaker of the 
General Assembly. 

The Burgesses, who appeared, were: “for 
James citty, Captaine William Powell, En- 
signe William Spense; for Charles citty, 
Samuel Sharpe, Samuel Jordan ; for the citty 
of Henricus, Thomas Dowse, John Polentine ; 
for Kiccowtan (afterwards Elizabeth citty), 
Captaine William Tucker, William Capps ; 
(for Martin Brandon — Capt. John Mar- 
tin’s Plantation, Mr. Thomas Davis, Mr. 
Robert Stacy ) ; for Smythe’s hundred, Cap- 
tain Thomas Graves, Mr. Walter Shelley ; 
for Martin’s hundred, Mr. John Boys, John 
Jackson; for Argall’s guifte, Mr. Thomas 
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Pawlett, Mr. Edward Gourgaing ; for Flower- 
dieu hundred, Ensigne Edmund Rossingham, 
Mr. John Jefferson; for Captain Lawne’s 


Plantation, Captain Christopher Lawne, 
Ensigne Washer; for Captaine Warde’s 
Plantation, Captaine Warde, Lieutenant 
Gibbes.” 


“But forasmuche as men’s affaires doe little 
prosper where God’s service is neglected, all the 
Burgesses tooke their places in the Quire till a 
prayer was said by Mr. [Richard] Bucke, the 
Minister, that it would please God to guide and 
to sanctifie all our proceedings to his owne glory 
and to the good of this Plantation. 

“ Prayer being ended, to the intente that as we 
had begun at God Almighty, so we might proceed 
with awful and due respecte towards the Lieu- 
tenant, our most gratious and dread Soveraigne, 
all the Burgesses were intreatted to retyre them- 
selves into the body of the Churche, which being 
done, before they were fully admitted, they were 
called in order and by name, and so every man 
(none staggering at it) tooke the oathe of Supre- 
macy, and then entred the Assembly.” 


The first business before the House was 
to consider the cases of several Burgesses to 
whom exception had been taken, and to de- 
cide who were entitled to sit as members of 
the House. The Speaker “ tooke exception” 
at the Burgesses from “ Captaine Warde’s 
Plantation,” “as at one that without any co- 
mission or authority had seated himselfe,” 
etc. ; but, Captain Warde having agreed to cer- 
tain orders of the Assembly, himself and his 
Lieutenant were admitted “ by the voices of 
the whole Assembly.” (Captain Ward had 
but recently returned from a fishing-voyage 
to Monhegan Island, New England.) 

Then “ the Governor himselfe alledged that 
before we proceed any further it behooved 
us to examine whither it were fitt, that Cap- 
taine Martin’s Burgesses shoulde have any 
place in the Assembly, forasmuche as he 
hath a clause in his Patente which doth not 
onely exempte him from that equality and 
uniformity of lawes and orders which the 
Greate Charter saith are to extend over the 
whole Colony, but also from diverse such 
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lawes as we must be enforced to make in the 
General Assembly. That clause is as fol- 
loweth: Item. That it shall and may be 
lawfull to and for the said Captain John 
Martin, his heyers, executours, and assignes 
to governe and comaunde all such person or 
persons as at this time [1616] he shall carry 
over with him, or that shalbe sente him 
hereafter, free from any comaunde of the 
Colony, excepte it be in ayding and assisting 
the same against any forren or domestical 
enemy.” 

After discussion it was ordered that the 
two Burgesses for Martin-Brandon should 
“ with-drawe themselves out of the Assembly 
till such time as Captaine Martin should 
make his personal appearance before them,” 
and “be contente to quitte and give over 
that parte of his Patente.. .. Upon this a 
letter or warrant was drawen in the name of 
the whole Assembly to sumon Captaine 
Martin to appeare before them in forme 
following : 


By the Governor and General Assembly of 
Virginia. 

Captaine Martine, we are to request you upon 
sight hereof, with all convenient speed to repaire 
hither to James Citty to treatt and conferre with us 
about some matters of especial importance, which 
concerns both us and the whole Colony and your- 
self. And of this we praye you not to faile. 


James Cirty, July 30 [O. S.], 1619. 
Addressed: To our very loving Friend, Captain 
John Martin, Esquire, Master of the Ordinance.”’ 


Martin appeared on Monday, August 12; 
and after his case was stated to him, “ His 
answere was negative, that he would not in- 
fringe any parte of his Patente. Where- 
upon it was resolved by the Assembly that 
his Burgesses should have no admittance.” 
This was the earliest contest in the Colony 
on Charter Rights. Martin was “ educated 
to the law;” he knew his rights, and know- 
ing dared maintain them. 

The Speaker, John Pory, who had been 
a member of Parliament, first formed the 
Assembly, and “to their great ease and expe- 















dition reduced all matters to be treatted of 
into a ready method.” He divided the busi- 
riess to be considered by the Assembly 
into “fower severall Objects, namely : — 

‘“‘ First, The Greate Charter of orders, 
lawes, and priviledges ; 

“ Secondly, which of the instructions given 
by the Counsel in England to my lo: la: 
Warre, Captain Argall, and Sir George 
Yeardley, might become /awes ; 

“ Thirdly, what lawes might issue out of 
the private conceipte of any of the Burgesses, 
or any other of the Colony ; and 

“ Lastly, what petitions were fitt to be 
sente to England.” 

The Great Charter was divided into four 
books, or divisions, and each part referred 
to a separate committee, — “Captain William 
Powell, Ensigne Rosingham, Captaine 
Warde, Captaine Tucker, Mr. Shelley, 
Thomas Douse, Samuel Jordan, and Mr. 
Boys” composed the committee “for peru- 
sing the first booke of the fower.” 

“Captaine Lawne, Captaine Graves, En- 
signe Spense, Samuel Sharpe, William 
Capps, Mr. Pawlett, Mr. Jefferson and Mr. 
Jackson,” the committee for the second 
book. 

“The names of the Comitties for perus- 
ing” the third and fourth books have not 
been preserved. 

“It pleased the Governour for expedition 
sake to have the second object of the fower 
[“ what Instructions should become Laws ”] 
to be examined and prepared by himselfe ” 
and the Burgesses who were not on the 
aforesaid two committees. 

The Assembly went systematically to work 
on “the fower severall objects,” and seem to 
have accomplished their task teasonably 
well, very nearly on the same lines which 
have been followed by many subsequent 
General Assemblies. 

“The committees” reported on the Great 
Charter on August 10, and presented to 
the General Assembly six petitions for sun- 
dry alterations thereof, to be sent to the 
Treasurer, Counsell, and Company in Eng- 
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land, and ¢hen, “ there remaining no farther 
scruple in the minds of the Assembly touch- 
ing the said Great Charter, the Speaker put 
the same to the question, and it passed with 
the general assent and applause of the whole 
Assembly.” 

On Sunday, August 11, Mr. Walter Shelley 
(possibly of the same family as the poet, 
Bysshe Shelley), a member for Smythes 
hundred, died. 

Monday, August 12, was largely devoted 
to considering “which of the Instructions 
might conveniently putt on the habite of 
Lawes;” and Tuesday to ‘such lawes as 
might issue out of every man’s private con- 
ceipte.’” Each class of laws being first consid- 
ered by committees before being submitted 
to the General Assembly. 

A good many laws of sundry sorts were 
passed, namely: relative to the Indians, re- 
garding the treatment of them, trading with 
them, their education, conversion, etc. ; to 
the affairs of the church; to the planting of 
corn, mulberry trees, silk-flax, English-flax, 
aniseseeds, vines, tobacco, etc.; to land- 
patents, landlords, tradesmen, mechanics, 
tenants, servants, etc.; to “The Magazin,” 
trading, etc.; to the general conduct of 
affairs, private and public, in the Colony; 
and “against Idlenes, Gaming, drunkeness, 
and excesse in apparell.” 

Rents, taxes, etc., “‘ were not to be exacted 
in money of us (whereof we have none at all, 
as we have no minte), but the true value of 
the rent in comodity.” To this intent the 
price of tobacco was fixed by law, — “the 
best at three shillings, and the second at 
eighteen pence the pounde. .. . And any 
tobacco whatsoever which shall not prove 
vendible at the second price shall be imme- 
diately burnt before the owner’s face.” 

In order to pay its officers, the General 
Assembly passed a law that “ every man and 
manservant in the colony of above 16 veares 
of age shall pay one pound of the best to- 
bacco ; the whole bulke whereof, to be dis- 
tributed to the Speaker and likewise to the 
Clerke and Sargeant of the Assembly, 








according to their degrees and rankes. And 
to the Provost Marshall of James Citty for 
his attendance upon the said General Assem- 
bly. . . . The gathering of the said tax to 
begin on the 24th (O.S.) of February nexte” 
(March 5, 1620). 

On August 14, before dissolving, the Bur- 
gesses make “their last humble suite to 
the Counsell and Company in England, that 
they would be pleased, so soon as they shall 
finde it convenient, to make good their prom- 
ise sett down at the conclusion of their co- 
mission for establishing the Counsel of State 
and General Assembly, — namely, that they 
will give us power to allowe or disallowe of 
their orders of Courte, as his Majesty hath 
given them power /o0 allowe or to reject our 
lawes.” 

And then “being constrained thereto by 
the intemperature of the weather and the 
falling sick of diverse of the Burgesses,” 
the ‘‘ Governor prorogued the said General 
Assembly till the firste of Marche, following, 
and in the mean season dissolved the same.” 

The proceedings of this Assembly were 
probably sent to England by ‘* The George,” 
which vessel left Virginia in November, 
1619, and arrived there in March, 1620. At 
any rate, so far as I have been able to find 
out, the first Acts of the first General As- 
sembly convened within the present bounds 
of the United States were first mentioned 
at “ An extraordinary Court” of the London 
Company for Virginia, held on the 30th of 
March, 1620. As these Acts had to be 
approved in ‘“ A Great and General Court of 
the Company,” before they could have the 
force of Laws, — this court having the power 
to allow or to reject them, — they were sub- 
mitted at such a court, on April 18, 1620, 
for inspection, revision, etc., to “a select 


| committee of choice men,’ which committee, 


when finally completed, was composed of Sir 


| John Danvers (afterwards one of the Regi- 


cides). Sir Thomas Wroth (who on Jan. 3, 


1648, made the celebrated motion in Parlia- 
ment ‘to lay the King by and to settle the 
Kingdom without him’”’), Sir Henry Rains- 
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ford, Mr. Christopher Brooke (a celebrated 
lawyer), Mr. Edward Herbert (a celebrated 
lawyer), Mr. Thomas Gibbs, Mr. John Ferrar, 
Mr. Samuel Wrote, Mr. William Cranmer 
(a grand-nephew of the great Archbishop 
Thomas Cranmer), Mr. Berblock, and Mr. 
Bamford. 

When the commission of Nov. 28, 1618, 
was granted for establishing the General 
Assembly in Virginia, Sir Thomas Smythe 
was the chief officer of the Virginia Com- 
pany of London; he was succeeded by Sir 
Edwin Sandys on May 8, 1619; and Sandys 
by Henry, Earl of Southampton (the early 
friend of Shakspeare), on July 8, 1620, on 
which day, unless the factions then obtaining 
in the company caused additional delay, the 
final report of “the select committee of 
choice men ” on the first Acts of our first Gen- 
eral Assembly was made to the Great and 
General Court of the Virginia Company then 
assembled ; but as their report has not yet 
been found, it is not known which, if any, of 
the said Acts of our said first General As- 











sembly were allowed by the said select com- 
mittee, and by the said Great and General 
Court of the Company to become Laws, 
and were as such returned under seal to 
Virginia. 

Owing to a reliance on unreliable evidence, 
the credit for sending to Virginia the com- 
mission for establishing this first General 
Assembly has sometimes been given to the 
Sandys administration; but the change in 
the government of the London Company 
was not really even known in Virginia “ till 
after Michaelmas, 1619.” 

The first English colony established in 
America, from the precarious infancy thereof, 
through the darkest hours and the long days 
of turmoil and trials, to the making “good 
the plantation there,” was largely under the 
management of the same men, and it was 
owing to a peculiar chain of unfortunate 
circumstances that our knowledge of these 
men and of their work has been derived 
almost entirely from the evidence of their 
opponents or of their critics. 





A REFEREE CASE. 


By Francis DANA. 


oo goddesses, long, long ago, 
The poets tell us, 


Sat for inspection in a row 


Extremely jealous. 


You ’ve heard it, — what the partialness 


Of Paris ends in, 


And what a pretty ten years’ mess 


He gets his friends in. 
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Hera and Pallas, malcontents 
At Venus’ reign, 

Said: “ Now young men have got more sense, 
Let’s try again.” 


And Aphrodite’s laughing eyes 
Smile glad consent; 





She has no fear to lose her prize, 
And well content, 


Knows what a power to-day, as then, 
A lovely maid is, — 

Knows well. that mankind still are men, 
And love the ladies. 


So when upon their rival thrones 
The three were placed, 

They called upon young Lawyer Jones, — 
A man of taste. 


Gave him an apple ripe and sweet, 
And then desired 

That he should lay it at her feet 
He most admired. 





Then each in graceful pose the goddesses 
Waited all three, 

With eager eyes and heaving bodices, 
For his decree. 


With such a problem, Jones, too wise 
To try to grapple, 

Opened his mouth, and shut his eyes, — 

And ate the apple. 
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PRACTICAL TESTS IN EVIDENCE. 


VII. 


By Irvinc BROWNE. 


EXPERIMENTS (continued). — Upon LIVING 
HuMAN Bopies. 


HE latest instance of an experiment, or 
rather of the exhibition of the human 
body in court, which has come to my notice, 
was on the criminal trial in the city of New 
York a few weeks ago, before Recorder 
Smyth, of Dr. Parkhurst’s detective, where 
the judge ordered the defendant to rise in 
court to enable a witness to identify him. 
The judge claimed that his counsel interfered 
to prevent his obeying, and thereupon fined 
counsel for contempt. 

In Osborne v. City of Detroit, U. S. Cir- 
cuit Court, E. D. Michigan, Oct. 25, 1886, 
32 Fed. Rep. 36, an action for injuries oc- 
casioned by a defective sidewalk, where the 
plaintiff claimed to be paralyzed by the fall, 
and it was held not error to permit her 
medical attendant who had not been sworn, 
to demonstrate her loss of feeling to the 
jury by thrusting a pin into the side which 
plaintiff claimed to be paralyzed. The 
court said :— 


“ Objection was made to this upon the ground 
that the doctor was not sworn as to the instrument 
he was using, nor was the plaintiff sworn to behave 
naturally while she was being experimented upon. 
It is argued that both the doctor and the plaintiff 
might have wholly deceived the court and jury 
without laying themselves open to a charge of 
perjury, and that plaintiff was not even asked to 
swear whether the instrument hurt her when it was 
used on the left side, or did not hurt her when 
used on the right side; in short, that there was 
no sworn testimony or evidence in the whole per- 
formance, and no practical way of detecting any 
trickery which might have been practised. We 
know, however, of no oath which could be admin- 
istered to the doctor or the witness touching this 
exhibition. So far as we are aware, the law recog- 








nizes no oaths to be administered upon the witness- 
stand except the ordinary oath to tell the truth, or 
to interpret correctly from one language to another. 
The pin by which the experiment was performed 
was exhibited to the jury. There was nothing 
which tended to show trickery on the part of the 
doctor in failing to insert the pin as he was re- 
quested to do, nor was there any cross-examination 
attempted from the witness upon this point. Coun- 
sel was certainly at liberty to examine the pin, and 
to ascertain whether in fact it was inserted in the 
flesh, and having failed to exercise this privilege, it 
is now too late to raise the objection that the 
exhibition was incompetent. It is certainly com- 
petent for the plaintiff to appear before the jury ; 
and if she had lost an arm ora leg by reason of 
the accident, they could hardly fail to notice it. 
By parity of reasoning, it would seem that she was 
at liberty to exhibit her wounds if she chose to do 
so, as is frequently the case where an ankle has 
been sprained or broken, a wrist fractured, or any 
maiming has occurred. I know of no objection 
to her showing the extent of the paralysis which 
had supervened by reason of the accident, and 
evidence that her right side was insensible to pain 
certainly tended to show this paralyzed condition.” 


Height of man.— When I was preparing 
that rhymed version of “ The Giant Brake- 
man” (Hunter v. Railroad Co., 116 N. Y. 
115, 3 Green Bag, 543), in which the plain- 
tiff contended that, sitting on the top of a 
freight-car, he struck with his head the roof 
of a tunnel four feet eight inches above the 
top of the car, and it was left to the jury to 
say, by looking at him, whether this was pos- 
sible, and they said it was, it occurred to me 
that it would have been a shrewd move on 
the part of the defendant’s counsel to offer 
to have him measured as he sat in court. 
This, I am informed, was done on the new 
trial, and he proved to be one inch shorter 
than the average. But he rose to the oc- 
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casion, and concluded that he was not sitting, 
but was walking forward, and the result of 
his change of base (if such it can be called) 
was an increased verdict. 

Reading scaled letters. —In United States 
v. Reid, 42 Fed. Rep. 134, the defendant 
was indicted for an unlawful use of the 
mails, by swindling people by offering to 
send replies to their letters addressed to 
their spirit friends, the price of the reply 
varying according as the letters were 
gummed, sewed, or sealed. The defen- 
dant’s offer to read the contents of sealed 
letters in open court was refused. 

Reading. —In Ort v. Fowler, 31 Kan. 
478; s. c. 23 Am. L. Reg. (XN. S$.) 569, it 
was held not error to require the defendant 
to read in court, the defence being that he 
signed a note without reading, because he 
was unable to read. This seems rather in- 
decisive, because the defendant might still 
pretend that he could not read. 

Fit of clothes. — At the Liverpool County 
Court there was a dispute with a dressmaker 
about the fit of a certain bodice. The plain- 
tiff, who refused to take it, alleged it was 
too short and too much padded. The dress- 
maker stated that bodices were now cut short 
on the hips, and that as to the padding it 
was necessary, on account of the lady being 
deficient in the place where the padding was 


placed. The plaintiff did not desire to have | 


her figure improved by the dressmaker; she 
was quite satisfied with it as it was. The 
question of misfit or fit appeared to be in- 
capable of decision, till at length the dress- 
maker demanded that it should be put on. 
The plaintiff at length consented to do so, 
and adjourned for that purpose. On her 
return the judge and court proceeded to criti- 
cise the fit. The judge at last made a sug- 
gestion — such a suggestion, just like a man! 
— that surely the fault of the bodice being 
too short might be remedied by bringing the 


dress higher up; but then his honor appears | 


to have forgotten all about the ankles. The 
matter was, however, at last settled. So in 


Brown v. Foster, 113 Mass. 136; s. c. 18 





Am. Rep. 463, on a question of the fit of 
a suit of clothes, the defendant put the 
clothes on in court at the plaintiff’s request. 
Handwriting. — In respect to handwriting 
the holdings are practically not harmonious. 
Thus in Commonwealth v. Allen, 128 Mass. 
46; s.c. 35 Am. Rep. 356, the defendant’s 
writing being in question, it was held proper 
to refuse to allow him to write in court, and 
submit it to the jury for comparison. But 
this was permitted in State 7. Henderson, 
29 W. Va. 147, the court observing :— 


“ The objection urged to this is, that it is a com- 


| parison of handwriting by the jury, which it is 


alleged is not allowable ; and the following authori- 
ties are cited: Rowt v. Kile, 1 Leigh, 216; 
Burress’ case, 27 Gratt. 946; Clay v. Alderson, 
1o W. Va. 50. It is true, as these cases hold, 
that it is not allowable to lay other proved but not 
admitted specimens of the party’s handwriting 
before the jury for the purpose of permitting them 
to judge by a comparison thereof with the signa- 
ture in question, whether the said signature is not 
genuine. But here no such thing was permitted. 
The jury was not asked to compare different signa- 
tures of Leonard with his name signed to the 
alleged forged receipt. The witnesses were only 
asked to write an ‘L’ as they thought Leonard 
wrote it, so that the jury could the better under- 
stand the testimony. Ifa jury do not have a clear 
idea of the location of a place where an act is 
alleged to have been done, no one doubts the 
tight of a party to have a witness describe the 
place, and by a word-painting of it and its sur- 
roundings make its location clear to the minds of 
the jury. What objection then can there be to 
the permitting of the witness to make in the pres- 
ence of the jury a diagram of the place, to enable 
the jury the better to understand the witness? 
There can then be no valid objection to the per- 
mitting of the witnesses in their attempt to describe 
how Ebenezer Leonard wrote the letter ‘L,’ to 
illustrate their meaning by writing the letter them- 
selves, so that the jury could see whether or not 
it was in fact different from the alleged simulated 
‘ | ey ” 


In Sprouse v. Commonwealth, 81 Va. 378, 
on a trial for forgery of Gibson’s name, 
evidence was allowed that when the prisoner 
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was brought before the mayor he was asked 
to write the name ‘ Gibson,” and that re- 
luctantly, but without threat or promise, he 
wrote it, and misspelled it “ Gipson,” as in the 
forged writing. This was held competent. 

In Amos’ “Great Oyer of Poisoning,” p. 
120, it is said: “ We learn from the letter 
of an eyewitness to the Earl of Somerset’s 
trial, that the Earl was desired to write his 
name, in order that his handwriting might 
be compared with that of certain letters; 
but the Earl contended it was contrary to 
law to require him to furnish proof by com- 
parison of handwriting for his own condem- 
nation; neither the manuscript nor the 
printed report of the trial contains the 
slightest allusion to this circumstance.” 

An expert on a question of handwriting 
may illustrate his testimony by drawing on 
a blackboard (McKay v. Lasher, 121 N. Y. 
477). Where a witness has testified that the 
color of ink has been affected by a blotting- 
pad, he may be allowed to illustrate it with 
such a pad (Tanners & Merch. Bk. v. Young, 
36 Iowa, 44). A witness having testified that 
he wrote certain disputed words, on cross- 
examination may be required to write in 
presence of the jury (Huff v. Nims, 11 
Neb. 363). 

Several decisions have been reported while 
these papers have been publishing. In 
Michigan it has been held, contrary to the 
doctrine of the Botsford case in the Federal 
Supreme Court, that the court, in an action 
of damages for a bodily injury, may compel 
the plaintiff to exhibit the injured member 
to the jury. This is put on the untenable 
ground that the court may compel the plain- 
tiff to produce the best evidence. The court 
made no allusion to the recent cases in New 
York and Indiana, holding in harmony with 
the Botsford case. I have parted with the 
report of this Michigan case, but it is in a 
very late number of the West Publishing 
Company’s Reporters. 

In Gulf, etc. Ry. Co. v. Dutcher, Texas 
Supreme Court, 18 S. W. Rep. 586, it was 
said: ‘‘ The writer of this opinion very much 





| doubts the existence of the power of compul- 


sion in such cases, or to enforce the examina- 
tion of the person of an individual without his 
or her consent, the effect of which would be, 
where the person to be examined is a female, 
to authorize the physicians to commit acts 
which otherwise would amount to an aggra- 
vated assault. The constitutional guaranty 
may be inconsistent with the exercise of the 
power, and we do not understand that the 
Supreme Court has yet determined this 
question.” 

In Siberry v. State, Indiana, 33 N. E. Rep. 
681, it was held that where a revolver has 
been identified as being the one with which 
the homicide was committed, it is proper to 
show the revolver to the jury, and to allow 
a competent witness to testify how it could 
be discharged. 

In Western Union Tel. Co. v. Carter, 
Texas, 20 S. W. Rep. 835, an action of 
damages for non-delivery of a telegram, the 
court said : — 


“The first error assigned is that the court erred 
in permitting evidence to be introduced showing 
the acts and conduct of plaintiff Mrs. M. E. 
Carter, the daughter of the deceased, Gorsuch. 
The evidence objected to was that of witnesses 
who stated the conduct and grief exhibited by 
Mrs. Carter when she learned that the notice of 
her father’s death had not reached her in time for 
her and husband to take the morning train in order 
to be present at the funeral ; and when she was in- 
formed that her father was buried without her 
being present, she expressed her sorrow and grief 
by crying and moaning, and appeared unable to 
stand without assistance. The evidence objected 
to does not appear to be the conduct and acts of 
Mrs. Carter, accompanied by the grief and sorrow 
naturally resulting by reason of the.death of her 
father, but appears to be acts and conduct show- 
ing grief and sorrow, accompanied by the facts 
that she was deprived of the right and privilege to 
be present at her father’s funeral. The physical 
effect of this fact upon her that was observed by 
bystanders is admissible. It is permissible for them 
to say what effect this fact occasioned, if they ob- 
served it. The evidence was admissible.” 
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THE SUPREME COURT OF TENNESSEE. 


III. 


UNDER THE CONSTITUTION OF 1870. 


By ALBERT D. Marks. 


HE Constitutional Convention of 1870 
was more dissatisfied with the judi- 
ciary then administering the laws of the 
Commonwealth than with any other depart- 
ment of the State government. Accordingly 
the schedule of the instrument that conven- 
tion submitted to the people for ratification 
provided that those then exercising the 
functions of the judicial offices should vacate 
their places within thirty days after the time 
fixed for the election of their successors. 

The Supreme Court was entirely reorgan- 
ized under the new order. It was to consist of 
five judges, not more than two of whom could 
reside in any one of the three grand divisions 
of the State. The judges were to designate 
one of their number to preside as chief-justice. 
The court was to sit at Knoxville, Nashville, 
and Jackson. The judges were to be elected 
by the people for terms of eight years. To 
get rid of the great accumulation of cases 
that had crowded the courts after the war, 
the schedule of the Constitution provided 
that there should be six judges chosen at 
the first election, who might sit in two sec- 
tions ; any vacancy occurring after Jan. 1, 
1873, to remain unfilled. 

It is a general rule that the average of 
elective bodies falls on an increase of the 
number of members. The Supreme Court 
has been no exception to the rule. There 
have been individual members of the court, 
since 1870, who have surpassed all prede- 
cessors in acumen, in ability, in learning. 
Unquestionably the greatest judges Ten- 
nessee has had are to be found within that 
period. But it is undeniable that the general 
average of the court has been below the 
standard which was steadily maintained 

29 





before 1860, when the court consisted of 
only three judges. 

At the first election under the new Con- 
stitution, held in August, 1870, A. O. P. 
Nicholson, Jas. W. Deaderick, Peter Turney 
Thos. A. R. Nelson, John L. T. Sneed, and 
Thos. J. Freeman, the nominees of a Demo- 
cratic convention, were elected. Judge 
Nelson resigned in December, 1871; and 
Robert McFarland, appointed in his stead, 
was elected by the people for the unexpired 
term in the following August. Judge Nichol- 
son, who was designated as Chief-Justice in 
1870, died in office in March, 1876. The 
vacancy was left unfilled, pursuant to the 
direction of the Constitution. 

In 1878 Jas. W. Deaderick, Peter Turney,,. 
Thos. J. Freeman, Robert McFarland, and 
Wm. F. Cooper were nominated and elected. 
Judge Deaderick, who had been designated 
as Chief-Justice on the death of Judge 
Nicholson, was again chosen to preside over 
the court. Judge McFarland died in October, 
1884. J. B. Cooke, who had been an unsuc- 
cessful candidate in 1872 and again in 1878, 
was appointed in his stead for the unexpired 
term. He was defeated for re-election in 
1886. 

In 1886 Peter Turney, Horace H. Lurton, 
W. C. Caldwell, D. L. Snodgrass, and W. C. 
Folkes received the Democratic nomination, 
and were elected. Judge Turney was made 
Chief-Justice. Judge Folkes died in May, 
1890. W. D. Beard, of Memphis, was 
appointed in his place; but at the following 
August election, B. J. Lea defeated him for 
the unexpired term. Chief-Justice Turney, 
in January, 1893, vacated the office by the 
acceptance of the office of Governor, and 
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appointed John S. Wilkes his successor. 
Judge Lurton was made Chief-Justice. On 
the resignation of Chief-Justice Lurton to 
become United States Circuit Judge, Wm. 
K. McAlister was appointed in his place, 
and Judge Lea made Chief-Justice. The 
court is now composed of B. J. Lea, Chief- 
Justice, W. C. Caldwell, D. L. Snodgrass, 
John S. Wilkes, and Wm. K. McAlister. 
The Legislature, in 
1831, created the office 
of Chief-Justice, and 
elected Judge John 
Catron to fill it. The 
Constitution of 1835 
discontinued the office. 
The Constitution of 
1870 revived it, but 
left the filling of it to 
the judges. Those 
chosen, in the order 
of their service, were 


Judges Nicholson, 
Deaderick, Turney, 


Lurton, and Lea. 

A. O. P. Nicholson 
was born in William- 
son County, Tenn., 
August 31, 1808. He 
was of Scotch-Irish 
descent. He was an 
alumnus of the Uni- 
versity of North Caro- 
lina. After his grad- 
uation he began the 
study of medicine; but the casual oppor- 
tunity of a debating-club turned his attention 
to the legal profession. He studied law, and 
being admitted to practice, opened an office 
at Columbia. Then followed an active life, 
full of honors and usefulness. He was three 
times elected to the Lower House of the 
General Assembly, and once to the Senate. 
In 1835, when only twenty-seven years old, 
he was associated with Robert L. Caruthers 
in making a compilation of the laws of the 
State. In 1848 he published a supplement 
In 1840 Gov. Jas. K. Polk 


to this work. 
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appointed him United States Senator, to fill 
out the unexpired term of Felix Grundy, de- 
ceased. The Legislature failed to elect in 
1841, and, the Governor declining to appoint, 
the office remained vacant until 1843. The 
Whigs had then secured control of the Legis- 
lature, and elected Ephraim H. Foster for the 
remaining two years. The Democrats hav- 
ing regained the Legislature in 1845, Judge 
Nicholson was again 
a candidate, but was 
defeated by Hopkins 
L. Turney. After this 
defeat Judge Nichol- 
son was for several 
years editor of the 
Nashville “ Union,” 
the leading Demo- 
cratic organ of the 
State. In 1859 he 
was elected to the 
Senate, but left that 
body on the secession 
of Tennessee in 1861. 
He took no part in 
the war, though an 
active Confederate 
sympathizer. He was 
a member of the Con- 
stitutiona) Conven- 
tion of 1870, and took 
a prominent part in 
its deliberations. He 
was elected Supreme 
Judge in 1870, and 
on the organization of the court was chosen 
as Chief-Justice. He continued to serve 
until his death, March 23, 1876. For some 
months of this time he was disabled from 
duty because of a serious injury received in 
a fall down the stone steps at the capitol. 
He never fully recovered from the accident. 

Judge Nicholson is universally esteemed 
one of the ablest men the State has ever 
had. His talents were varied. He was not 
only a leader at the bar, and a legal writer 
of note, and a great judge, but he was a 
most effective stump-speaker, and an edito- 
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rial writer of great force. He was always a 
prominent factor in the deliberative bodies 
of which he was a member, standing high 
in the United States Senate during his brief 
term of service there. 

As a lawyer, he never examined a wit- 
ness, always intrusting that to his associ- 
ates. But when the evidence was closed, 
he had a better grasp of it than any lawyer 
in the case, or the 
judge on the bench. 
As an advocate, he 
had few equals. As 
a judge, he did an 
immense amount of 
work, taking not only 
his regular allotment 
of cases, but also such 
as were submitted on 
brief. His most valu- 
able judicial work was 
in the construction of 
the Constitution of 
1870. Many new pro- 
visions were found in 
it, particularly those 
regarding the caption 
and passage of acts, 
and those inhibiting 
special legislation. 
There were many 
cases involving these 
questions. Judge 
Nicholson usually pre- 
pared the opinions in 
them, and they uniformly evince a large 
broad-mindedness. He was one of the best 
constitutional lawyers that the State has ever 
had. He was a voluminous writer, and his 
opinions are always strong. 

James W. Deaderick was born at Jones- 
boro’, Tenn., Nov. 28, 1812. He came of 
good family. His father, a Virginian, had 
served in the Revolutionary War. After 
his removal to Jonesboro’, he was President 
of the Jonesboro’ branch of the Bank of 
Tennessee. His mother was a Delaware 
woman. Her eldest brother, Joseph An- 








JAMES W. DEADERICK. 





derson, was one of Tennessee’s first United 
States Senators, was made a United States 
District Judge, and was afterward Comp- 
troller of the Treasury of the United States. 
Judge Deaderick was educated at East Ten- 
nessee College, Knoxville, Tenn., and Cen- 
tre College, Danville, Ky. He married at 
Danville the granddaughter of Gov. Isaac 
Shelby, the daughter of the first white fe- 
male child born in 
Kentucky. After his 
marriage he left col- 
lege, and settled in 
what is now Hamblen 
County, Tenn., lead- 
ing a life of ease, being 
possessed of an ample 
fortune. The finan- 
cial depression of 1837 
bankrupted him be- 
cause of obligations 
incurred as_ surety. 
He then became an 
Indian agent in Iowa. 
After a short stay 
there, he returned to 
Jonesboro’, and began 
the study of law under 
Judge Seth J. W. 
Luckey. He was ad- 
mitted to practice in 
the year 1844, being 
then thirty-two years 
old. His professional 
advancement was 
slow. He was not a great lawyer, but he 
was a well-educated man and a well-read 
man. His close application to the study 
of his cases, aided by a courteous manner 
and a high character for honesty, in the 
end brought him a good business, and gave 
him a high standing in the profession. 
He served in the State Senate in 1851, 
being Chairman of the Committee on In- 
ternal Improvements, then the most impor- 
tant of the body. This Legislature enacted 
what is known as the Omnibus Bill, under 
which many of the railways of the State were 
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built. In 1860 Judge Deaderick was district 
elector for the first district on the Bell and 
Everett ticket. When the war between the 
States broke out, he was an active sympa- 
thizer with the cause of the Confederacy. 
Too old for active service himself, he gave 
his sons to fight in his stead. In 1870 the 
position he held in the bar of East Tennessee 
was so respectable that he was elected Su- 
preme Judge over several competitors. He 
was then fifty-eight years old. On the death 
of Chief-Justice Nicholson, in 1876, he was 
made Chief-Justice. He was re-elected in 
1878 for another term of eight years. He 
was continued as Chief-Justice. On the 
expiration of his term in 1886, he was not a 
candidate for re-election. He retired to his 
home at Jonesboro’, where he died Oct. 8, 
1890. 

Judge Deaderick was an eminently con- 
servative man. Changes and innovations 
were distasteful to him. He did not deliver 
many written opinions; but when he did 
write, it was in a clear direct style. He was 
to an unusual degree impervious to all con- 
siderations, except those shown in the rec- 
ord, which might influence a judge in the 
decision of a case. In the various cases 
having a political aspect in the decision of 


which he participated, he never leaned to | 
beaten in the general result by a vote of 


the side where his political preferences were, 
but he decided the controversy from a strictly 
dispassionate point of view. As a presiding 
officer, his patience was his fault. He was 
courtesy itself to the lawyers appearing at 
the bar of the court, and his kindliness would 
not permit him to say to a lawyer that his 
argument was giving the court no light. 
Peter Turney, sometime Chief-Justice and 
now Governor of Tennessee, was born in 
Jasper, Marion County, Tenn., Sept. 22, 
1827. He is of English descent; and his 
Saxon blood is shown in his light hair with 
blue eyes, and his magnificent physique, he 
standing six feet three inches high, perfectly 
proportioned. When yet an infant, his 
father, Hopkins L. Turney, a leading law- 
yer at Jasper, removed to Winchester, the 





county-seat of the neighboring county of 
Franklin, at the solicitation of Judge Nathan 
Green, who had just been elected chancellor, 
to take the practice he was about to relin- 
quish. Governor Turney has continued to 
reside at Winchester since February, 1828. 
He was educated in the schools there, and in 
a private school at,Nashville. He began to 
read law under his father. His father being 
elected United States Senator, he continued 
his studies under Major Venable of Win- 
chester, and was licensed to practise in 1848. 
He opened an office at Winchester, and con- 
tinued to practise there until 1861. He 
was, in 1860, an alternate elector on the 
Breckinridge ticket. He made a thorough 
canvass of the district. After the election of 
Lincoln as President, on the fourth Monday 
in November, the day the circuit court con- 
vened at Winchester, he made a speech to 
the large crowd gathered in the town, advo- 
cating the immediate secession of the State. 
He was the first man in the State to publicly 
avow that the time for decisive action had 
come. On Feb. 9, 1861, there was an elec- 
tion held for delegates to a convention to 
pass an ordinance of secession. Governor 
Turney was a candidate from his county 
favoring secession, and carried the county 
overwhelmingly. Secession, however, was 


89,000 against, to 25,000 for. When the 
result of the election became known, the 
citizens of Franklin County, so as to be in 
the Confederacy, held a mass-meeting and 


| adopted an ordinance, withdrawing their 


county from the territory of Tennessee, and 
attaching it to Alabama, the county being 
on the border. Governor Turney, believing 
war inevitable, then enrolled a company of 
men, and was elected their captain. He 
went to Montgomery to tender the services 
of his company to the Confederacy. He was 
asked to raise a regiment, and on his return 
he began the enlistment of it. The enlist- 
ment was done in a secret way, the presiding 
judge of the circuit threatening Governor 
Turney with indictment for treason. But 
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the events following the capture of Fort 
Sumter on April 12, soon brought the peo- 
ple of the State to the side of Confederacy. 
The regiment rendezvoused at Winchester 
on April 27, and elected Governor Turney 
as their colonel. On May 1, Colonel Turney 
set out with his regiment for Virginia, where 
the Confederate troops were mustering. This 
was more than a month before the secession 
of the State. His 
regiment enlisted di- 
rectly in the service 
of the Confederate 
States as the First 
Tennessee Regiment. 
To distinguish it from 
the First Tennessee, 
raised by the State, 
the regiment was al- 
ways known as “ Tur- 
ney’s First Tennes- 
see.” Thus Governor 
Turney was not only 
the first man to ad- 
vocate the immediate 
secession of the State, 
but was the first 
captain and the first 
colonel in the State 
in the service of the 
Confederacy. 

The regiment was 
attached to the army 
of Northern Virginia, 
taking part in the first 
battle of Manassas and surrendering at Appo- 
mattox with thirty-eight men in line out of 
eleven hundred and sixty-five that marched 
away from Winchester, to whom were added 
more than eight hundred others by recruit- 
ments at various times, that brought the 
total enlistment above two thousand. Colo- 
nel Turney was at the head of his gallant 
regiment, whom he affectionately christened 
“ hog-drivers,” during the whole of Jackson’s 
Valley campaign, in which it took part. 
He was severely wounded at the battle of 
Fredericksburg, Dec. 13, 1862, a ball enter- 
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ing his mouth and passing through his 
neck, barely missing the spinal cord and the 
His vigorous constitution enabled 
him to withstand the shock of the wound. 
After recovery, he attempted to resume his 
command; but the cold of Virginia made it 
necessary for him to seek a milder climate, 
and he was assigned to a command in 
Florida. He continued to serve there until 
his surrender, May 19, 
1865. 

He then returned 
to Winchester to the 
practice of the law. 
He took a prominent 
part in resisting the 
aggressions of Gov- 
ernor Brownlow, 
which were particu- 
larly directed at his 
part of the State, be- 
cause of its intense 
loyalty to the cause of 
the Confederacy. In 
1870 he. became a 
candidatefor Supreme 
Judge, and was nomi- 
nated by the Demo- 
cratic convention and 
elected. He was re- 
elected in 1878, and 
again in 1886. On the 
reorganization of the 
court in 1886, he was 
elected Chief-Justice, 
and continued to serve until Jan. 16, 1893, 
when he vacated the office by the accept- 
ance of that of Governor. He accordingly 
served as judge for nearly twenty-three years, 
the longest period of the service of any judge 
in the history of the State. 

He is a man of great personal popularity. 
His easy manner, that never partakes of 
haughtiness or of familiarity, an absence of 
affectation, and a genial spirit of good fellow- 
ship make him liked by all who know him. 
These qualities, added to his proverbial 
honesty and well-known talents, made him 
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pre-eminently the candidate of his party for 
Governor in 1892, when it was sought to 
defeat the then incumbent, who was thought 
to be in sympathy with the un-Democratic 
demands of the Farmers’ Alliance. After 
the most urgent solicitation, he permitted 
his name to be used as a candidate, and was 
nominated and elected by a large majority. 
He is now serving his first term as Governor. 

He was the best 
Chief-Justice the State 
has ever had. The 
judges who went out 
of office in 1886 had 
each favored the adop- 
tion of rules for the 
more rapid disposition 
of business, but the 
majority were unable 
to agree on a revision. 
Those already prevail- 
ing were enforced in 
a desultory way. The 
judges elected in 1886 
at their first term' 
promulgated a set of 
strict rules, toward 
which many of the 
lawyers were not well 
inclined. But by his 
tact Chief-Justice Tur- 
ney enforced these 
rules, and educated 
the lawyers of the 
State up to them with- 
out angering a man who appeared at the bar 
of the court. 

As a judge, in the opinion of the writer, 
he ranks as the greatest of all the great line 
that began with White. He is a big man in 
every way, and in his big brain is a mental 
force of extraordinary power. A thing he 
strikes with the trip-hammer of his common- 
sense must be true metal, or it will break. 
He has a wide perception, and on the pre- 
sentation of a case to him he can almost 
intuitively divide the true from the false. 
This breadth of vision, that enables one tolook 
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beyond the matter in hand and to see where 
a course will ultimately lead, is the quality 
that makes a man a great statesman. It is 
a characteristic of Judge Turney’s opinions 
that none of them is limited to a view of 
the case in hand, but regard is always had 


to what follows. 


The best test of the various judges is a 
comparison of their several opinions in the 
case of Lynn v. Polk, 
8 Lea, 121; all the 
judges having deliv- 
ered opinions in that 
case, which was the 
most important ever 
before the Supreme 
Court of Tennessee, 
involving the consti- 
tutionality of the 
Funding Act of 1881, 
providing for funding 
at par of a debt of 
$27,000,000. 

The opinion of 
Judge Turney covers 
only eighteen pages 
of the two hundred 
twenty-five taken up 
in the report of the 
case. His vigorous 
opinion contrasts well 
with the treatment of 
the case by the other 
judges, and _illus- 
trates strongly his 
abilities as a judge. : 

He disdains to cite authorities to support 
a proposition his sense of right tells him 
ought to be the law. He disregards every- 
thing that partakes of a technicality, and 
plants every decision on the broad ground 
of justice. He delivered a characteristic 
opinion in the case of Butler v. Kinzie, 90 
Tenn. 31, where he held that when a fro 
confesso had been taken against one joint 
defendant, a successful joint defence inter- 
posed by the other defendant would inure 
to the benefit of both, and defeat the whole 
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suit. In the course of the opinion he 
said: — 

“If a pro confesso is to operate as an estoppel 
at all times and under all circumstances without 
qualification, then the courts must sit like fangless 
lions while fraud and falsehood prowl within their 
precincts and defiantly taunt their helplessness to 
uphold the majesty and power of the law to do 
right and justice. 

“Technicalities should 
never be employed as 
shields for wrong, but 
only for the protection of 
merit. When they pre- 
sent themselves as_bar- 
riers to justice, courts 
should, without hesita- 
tion, cut through them to 
the right, that the ends 
and purposes of equity 
and good _ conscience 
may be attained and 
served.” 


Horace H. Lurton’ 
was born in Campbell 
County, Ky., Feb. 26, 
1844. His family is 
of English descent. 
They removed before 
his birth from Virginia 
to Kentucky. After 
his preparatory educa- 
tion was finished, he’ 
entered Douglas Uni- 
versity at Chicago. 
While in the ‘Freshman class, the war be- 
tween the States commenced. He at once 
returned South, and enlisted in Ben Hill’s 
Fifth Tennessee Regiment. He was absent 
from his regiment on a sick-leave of absence, 
when Grant’s movement up the Cumberland 
River began. He attached himself to a 
Kentucky regiment, and was captured at 
Fort Donelson. He escaped from Camp 
Chase, where he was confined, and joined 
Gen. John H. Morgan’s cavalry command. 
He was captured on Morgan’s raid through 
Ohio, and spent the remainder of the war 
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in prison. He entered the Law Department 
of Cumberland University in, 1865 ; gradu- 
ating in 1867. He began to practise at 
Clarksville. In 1875, when thirty-one years 
old, he was appointed chancellor by Governor 
Porter to succeed Charles G, Smith, resigned. 
In 1878 he resigned to resume the practice 
of law, in partnership with Judge Smith. 
This partnership continued until 1886, when 
Judge Lurton became 
a candidate for Su- 
preme Judge. Under 
the Constitution, only 
two members of the 
court could be from 
Middle _ Tennessee. 
Both Judge Turney 
and Judge Cooper 
were candidates for re- 
election. To defeat 
either was a most 
difficult task. The 
popularity of Judge 
Turney made his elec- 
tion almost a foregone 
conclusion. Judge 
Cooper had the pres- 
tige of his great learn- 
ing and ability, his 
distinguished judicial 
service, a powerful 
family support, and 
the almost solid vote 
of the largest coun- 
ties in the State; but 
after an active canvass, Judge Lurton de- 
feated him by a narrow majority. Judge 
Lurton personally managed his canvass, 
and demonstrated that his talents were va- 
ried, — developing great ability as a leader. 
When Judge Turney retired from the place 
of Chief-Justice in Jan. 16, 1893, by common 
consent Judge Lurton had fairly won for 
himself a place at the head of the court, and 
he was made Chief-Justice. He presided, 
however, only two months. President Cleve- 
land appointed him United States Circuit 
Judge for the Sixth Circuit, to succeed Judge 
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Howell E. Jackson, appointed to the United 
States Supreme Bench. Judge Lurton now 
holds this position. 

Judge Lurton is the only man who served 
in the Confederate army that has been ap- 
pointed United States Circuit Judge. When 
at Cincinnati, shortly after his qualification, 
he was presented to a lawyer who had a vivid 
recollection of Morgan’s raid through Ohio. 
On meeting the Judge, he referred to his 
former visit to the State, adding, ‘‘ Well, the 
war 7s over.” 

In the opinion of the profession generally, 
Judge Lurton took the lead of the bench 
after his accession to it, and he maintained it 
so long as he was on the bench. His influ- 
fluence in the consultation-room is shown by 
his rare dissents, —he usually carried the 
majority with him when he took a firm stand. 
His opinions are among the richest contri- 
butions to the legal literature of the State, 
and they have commanded the respect of 
the courts of other States in a way that the 
opinions of no other judge of the State in 
late times have. It has so chanced that in 
the allotment of cases a larger number of 
the important ones fell to Judge Lurton 
than to any other judge. He is an ambi- 
tious judge, and availed himself to the fullest 
of the opportunity afforded him in such cases. 
He has never failed to deliver an opinion 
worthy of the case. He has the rare faculty 
of usually convincing the losing lawyer of 
the correctness of the position taken in the 
opinion. This is so, principally, because his 
decisions are always founded on _ broad 
grounds, and never on narrow technical 
views. Judge Lurton is equally at home in 
every branch of the law ; but corporation law 
and equity may be said to be those in which 
he has done his best work. Every one of 
the seven volumes of Pickle’s reports con- 
tains several notable opinions on these two 
subjects. All his opinions are good; but 
perhaps the greatest he ever wrote was in 
the case of H. Clay King v. State, 91 Tenn. 
619. Colonel King, a prominent lawyer of 
Memphis, had killed D. H. Poston, a brother- 





lawyer. Aftera trial extending over a month, 
he was convicted of murder in the first de- 
gree, and sentenced to be hanged. On appeal 
to the Supreme Court, the judgment was 
affirmed, Judge Lurton delivering the opinion 
of the court. The opinion concluded thus : — 


‘““The verdict is well supported. The defend- 
ant was entitled to a full, patient, and impartial 
trial. This he has had by a jury of his own selec- 
tion. Upon his appeal the record has been labori- 
ously re-examined. No doubt exists as to the 
righteousness and justice of the judgment from 
which he has appealed. 

“The defendant stands condemned by that law 
at whose altar he has so long stood as a minister- 
ing priest. The decrees of that law, to be re- 
spected, must be impartial, for all are within its 
compass ; ‘the very least as feeling its care, and 
the very greatest as not exempt from its power.’ ” 


Benjamin J. Lea was born on Jan. 1, 
1833, in Caswell County, N. C. He is 
of English and Scotch descent. His 
mother was a Kerr, belonging to a family 
prominent in the States of North Carolina 
and Virginia. After completing his pre- 
liminary studies at schools convenient to 
his home, he entered Lake Forest College, 
where he graduated in 1852. Immediately 
on graduation, he removed to Brownsville, 
Haywood County, Tenn., where he has 
since resided. He studied law under Gen. 
L. M. Campbell, and was admitted to prac- 
tice in 1855. He was elected to the 
Lower House of the General Assembly in 
1859 for a term of two years, being the 
second Democrat elected from his county.’ 
On the breaking out of the Civil War, he 
enlisted in the Fifty-first Tennessee Regi- 
ment, and was chosen as its colonel. He 
continued in the Confederate army through- 
out the war, his regiment serving with the 
Army of the Tennessee. At the close of the 
war he resumed the practice of his profes- 
sion at Brownsville. He was elected in 
1878 Attorney-General and Reporter for a 
term of eight years. 

He was not a candidate for re-election 
in 1886, but became a candidate for Supreme 
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Judge. He was defeated for the nomination, 
though making a strong race and lacking 
only a few votes of the number required to 
nominate. In 1889 he was a member of the 
State Senate, and was chosen as Speaker. 
On the death of Judge Folkes, in 1890, he 
was nominated for the vacancy on the first 
ballot over a number of opponents, and at 
the August election he was elected Judge 
for a term of four 
years. On the ap- 
pointment of Chief- 
Justice Lurton as 
United States Circuit 
Judge, Judge Lea was 
elected as his succes- 
sor as Chief-Justice, 
and is now serving in 
that capacity. 

Chief-Justice Lea 
does not attempt to 
make a display of his 
learning, or to gain 
reputation by the writ- 
ing of long opinions. 
He thinks the multi- 
plication of reports in 
late years a great evil, 
and he writes opinions 
in only the cases where 
they will be valuable 
as precedents. His 
Opinions are usually 
short, but they go 
straight to the point of 
the case and lay it bare. The statement of 
the holding of the court and the reasons 
leading to it is always lucid, and shows the 
strong common-sense he has. 

He has been serving as presiding judge 
only a few weeks ; but these have sufficed to 
show that he is possessed of good adminis- 
trative capacity, and is a worthy successor 
of the distinguished men who have gone 
before him. 

John Louis Taylor Sneed was born in 
Raleigh, N. C., in 1820. He was named for 
his grandfather, then Chief-Justice of North 
30 
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Carolina. 
Irish blood is mingled in his veins. 


He is of English descent, though 
His 
mother dying when he was very young, he 
became a member of the family of an uncle, 
Stephen K. Sneed, who shortly afterward 


removed to West Tennessee. After reach- 
ing manhood, he began the study of law, 
being admitted to practice in 1843, opening 
an office at Memphis. In 1845 he was a 
member from Shelby 
County of the Lower 
House of the General 
Assembly. On the 
call for volunteers for 
the Mexican War, he 
enlisted. He served 
with credit throughout 
the war, and reached 
therank ofcaptain. In 
1851 he was elected by 
the Legislature Attor- 
ney-General for the 
Memphis Judicial Dis- 
trict, resigning in 1854 
to become a candidate 
for Attorney-General 
of the State. He was 
electedand served with 
acceptability for five 
years. After retiring 
from that office, he was 
the unsuccessful Whig 
candidate for Congress 
in his district. On 
the breaking out of the 
war, Governor Harris appointed him Briga- 
dier-General in the Provisional Army of Ten- 
nessee; but on the mustering of the troops 
into the Confederate service, he was not 
given a commission. He then enlisted as a 
private, and served until 1863, when he was 
appointed by Governor Harris commissioner 
on the part of Tennessee to settle its affairs 
with the Confederate States. This work 
occupied him until the end of the war. He 
resumed the practice of law at Memphis. 
When he became a candidate for Supreme 
Judge in 1870, his handsome appearance and 





234 





The Green Bag. 





commanding presence at once brought him 
great popular support, and he was readily 
elected as the colleague of Judge Freeman 
for the Western Division. He failed of 
re-election in 1878, but he was shortly after- 
ward appointed by Governor Marks as a 
judge of the Court of Arbitration, a tribunal 
established to relieve the Supreme Court of 
its accumulated cases, to which appealed 
cases might be sub- 
mitted by consent, its 
decree to be made the 
decree of the Supreme 
Court. In 1883, on 
the creation of the 
Commission of Ref- 
erees, which succeeded 
the Court of Arbitra- 
tion as a means of 
relief of the Supreme 
Court, he was made 
a member of the com- 
mission for East Ten- 
nessee. Judge Sneed 
was an unsuccessful 
candidate for United 
States Senator in 
1887. He now lives 
in quiet retirement 
in his , home near 
Memphis. 

Judge Sneed is es- 
sentially a lover of the 
zesthetic. Added to 
this is the quality of 
great dash and bravery; and the two com- 
bined give to him and his character a dra- 
matic appearance. In whatever he writes 
or says, he appears well. His judicial opin- 
ions are more than bare statements of legal 
propositions. He delights in classical and 


poetical illustrations, and rhetorical figures 
abound in his opinions, illuminating the 
position he has taken. 

Thomas Amos Rogers Nelson was born 
in Roane County, Tenn., March 19, 1812. 
His father afterward removed to Knoxville; 
and here the son entered East Tennessee 
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College, graduating when sixteen years old. 
He studied law under Chancellor Thos. .L. 
Williams, and, being admitted to practice, 
opened an office at Elizabethton, practising 
over the First Circuit, which lay in upper 
East Tennessee. In 1833 Governor Carroll ap- 
pointed him Attorney-General for that circuit, 
and the Legislature twice elected him to the 
same office. In 1844 he was a district elec- 
tor for Henry Clay, 
and in 1848 for Zach- 
ary Taylor. In 1851 
President _‘ Fillmore 
tendered him the posi- 
tion of Commissioner 
of the United States 
to China, to succeed 
Hon. Caleb Cushing; 
but he declined it. In 
1858 he was elected to 
Congress, defeating 
Landon C. Haynes, 
one of East Tennes- 
see’s most brilliant or- 
ators. Upon entering 
Congress, the fact that 
he was serving his first 
term was not suffered 
to obscure his talents; 
but he took an active 
partin the contest over 
the organization that 
ended in the election 
of Wm. Pennington as 
Speaker. He made 
great reputation as a powerful debater. The 
London “ Times” published in full his speech 
on the organization of the house, pronouncing 
it “the finest forensic effort of American 
law-givers.” He was an adherent of the 
Union. The vote that carried secession in 
the State came from Middle and West Ten- 
nessee. East Tennessee had opposed it by 
a large majority. And after it was apparent 
the State would secede, a Union convention 
met at Knoxville on May 30, 1861, of which 
Mr. Nelson was president, and which declared 
its fealty to the United States, and passed a 
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resolution looking to the formation of a new 
State. In August following, an election was 
held in East Tennessee districts for Congress- 
men, and Mr. Nelson was returned from the 
First District. The members so elected were 
admitted to Congress. He continued an 
active Union man until the war was at an 
end. After peace was restored, he had in 
his heart none of the bitterness that charac- 
terized the men whom 
the chance of war had 
put over the conquered 
people of his State. 
It meant a certain loss 
of the political pres- 
tige his eminent ser- 
vices in behalf of the 
Union had won for 
him; but he took a 
‘bold stand against the 
oppressive measures 
that were proposed 
and carried into effect. 
Because of his high 
character and ability, 
he proved to be of 
greater service to the 
unfortunate people of 
this State than any 
other one man. When 
the attempt was made 
to remove President 
Johnson by impeach- 
ment, his sentiments 
were in accord with 
those of the President, and Mr. Nelson un- 
dertook his defence, along with the other dis- 
tinguished counsel retained by the President. 

The services of Mr. Nelson to the people 
of his State were recognized by his elec- 
tion to the Supreme Bench of the State in 
1870. 

Judicial work did not prove congenial to 
him. His mind was not of that cast. He was 
an advocate rather thana judge. The work 
proving irksome, he resigned in December, 
1871, after little more than a year’s service. 
He was succeeded by Robert McFarland. 
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Judge Nelson died, Aug. 24, 1873, of 
cholera, then epidemic at Knoxville, the 
place of his residence. 

Robert McFarland was born on the banks 
of the French Broad, in Jefferson County, 
Tenn., April 15, 1832. He was of Scotch- 
Irish descent, — the same sturdy stock that 
has furnished to the Southwest a very large 
part of its great men. He was named for his 
grandfather, a Revo- 
lutionary officer, who 
particularly _—distin- 
guished himself at the 
battle of King’s Moun- 
tain; and for his father, 
a gallant officer of the 
War of 1812. His 
father died when he 
was twelve years old, 
leaving his family poor. 
But the thrift of the 
mother and persever- 
ance of the son en- 
abled him to procure 
a good English educa- 
tion at Tusculum Col- 
lege, near Greeneville. 
He read law with 
Judge Barton, and was 
admitted to the bar at 
Greeneville in 1856. 
He made no great 
reputation as a prac- 
titioner, though those 
who knew him well 
easily discerned that this modest man had 
in him the making of the great judge he 
afterward proved to be. On the commence- 
ment of the hostilities of the Civil War, the 
sentiment of a majority of the citizens of his 
section of the State was in favor of the Union; 
but the convictions of Judge McFarland were 
with the Confederate cause, and he enlisted 
in the army of his State. He became major 
of the Thirty-first Tennessee Regiment. 
He served through the campaigns in Ken- 
tucky and East Tennessee, and was captured 
at Vicksburg. On exchange, his regiment 
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was reorganized as cavalry, when it was 


attached to the command of General Early, | 


and served under him for the remainder of 
the war. After the surrender of General 
Lee, his command attempted to join General 
Johnson in North Carolina, but the cessation 
of hostilities took place before it could reach 
him. 

Returning home, Judge McFarland again 
took up his practice in his old circuit. On 
the resignation of Judge Nelson, in Decem- 
ber, 1871, the remaining judges requested 
the appointment of James T. Shields. Gov- 
ernor Brown appointed him, and Judge Shields 
accepted the office ; but he reconsidered, and 
in an hour afterward he declined it. The court 


then joined in a request for the appointment | 


of Judge McFarland. He was appointed, 
elected by the people in 1872, and re-elected 
in 1878. He died during his second term, 


on Oct. 2, 1884. 
Judge McFarland was but little past fifty 
The loss to the 


at the time of his death. 





| exposition of that. 





It was a misfortune 


State was irreparable. 
that his service on the bench did not cover 
more than eleven years. 

Considered in some aspects, he was the 
ablest judge Tennessee has ever had. The 
judicial poise of his mind was perfect. He 
had pre-eminently the power to see clear and 
think straight. His written opinions are the 
best to be found in the Tennessee reports. 
They are not Jong, asa rule. There are not 
many citations of authorities. There is no 
disregard of them, however, enough being 
referred to to show that he had a due respect 
for the marks of the pioneers who had first 
passed that way. His conclusions are clearly 
stated, and seem self-evident truths when one 
reads them; but the judge did not content 
himself with that. He always showed the 
reasons why his conclusions ought to be the 
law, and he was the master of the art of the 
He thought so clearly 
that it seemed impossible for him to write 
otherwise than plainly. 
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ENGLISH AND AMERICAN BAR IN CONTRAST. 


By A. Oakey HALL. 


Blea meeting at the Behring Sea Arbitra- 
tion Court, the first since the Geneva 
Conference, of American lawyers and British 
barristers in a foreign court-room, suggests 
to even laymen a comparison between the 
English and our own bar. 

When an American lawyer visits the 
London courts, the element of difference 
between his own home legal procedures 


and the new ones confronting him, which | 


first impresses him, is the extreme artificial- 
ity that permeates all these new procedures. 
He is at once sensibly imbued with the 
presence of that “circumlocution” in Eng- 
lish affairs which, as characteristic of Great 
Britain, Dickens brought so interestingly 
to the fore. When becoming better ac- 
quainted with the progress of English liti- 
gation, the American tourist-lawyer finds 
that this artificiality increases in a geomet- 
rical progression. 

It is not alone the broad-banded wig and 
fur-tipped cape and the gown of the judge, 
nor the horse-hair nightcap of the plain bar- 
rister, nor the curled hood of the Q. C., nor 
the slatternly cotton black gown of the ush- 
ers which embodies the preliminary idea of 
artificiality. But judicial wig and fur seem to 
destroy judicial spontaneity; and the cling- 
ing robes of advocates and horse-hair adorn- 
ments seem to rebuke their own desires 
toward naturalness of gesture and tone, and 
to transform them all into melodramatic 
actors. Moreover, in intercourse of bar with 
bar, and bar with bench, and both with suit- 
ors or witnesses or jurymen, the artificiality 
extends. 

To these observations the Englishman 
answers that this apparent artificiality im- 
presses the English public by increasing 
symbolic respect for law and order. And 
certainly the average Londoner, who stands 
where the Strand Avenue ends and Fleet 


| 





Street begins, and where old London in 
the sixteenth-century gateway of the Middle 
Temple confronts new London in the im- 
pressive frontage of the Royal Courts of 
Justice, with its unsanitary, narrow, and 
honeycombed court-rooms and corridors, — 
that average Londoner sees nothing whim- 
sical in the apparitions of bewigged and 
begowned barristers, hatless and umbrella- 
less, scudding across the street from the 
court-room to their adjacent chambers of a 
rainy day; for the average Londoner is 
tutored to believe that wig and gown are as 
sacred institutions of the British Constitu- 
tion as are the Speaker’s and Sergeant's 
mace in the House of Commons, or the 
Lord Mayor’s gilded coach. But the Amer- 
ican lawyer, accustomed to see the usual 
Jove-like front of his judge, and the impres- 
sive features of the lawyer of his vicinage, 
each clad in the customary habiliments of 
business or social life, when witnessing the 
toilette incidents of “ play-acting” life in 
and about a court-room, perceives the whim- 
sicality of it; and he naturally asks, Cuz 
bono ? 

But all this that has been noticed is ex- 
ternal artificiality ; and let us next consider 
the internal artificiality of English legal life. 
Let us take the case of another American 
who visits London in order to become a 
necessary litigant. He has heard of Frank 
Lockwood, Q. C., of Mr. Cock, Q. C., of 
Sir Edward Clark, Q. C., Lawson Walton, 
Q. C., Sir Charles Russell, Q. C., etc., and 
selects in his mind one of these as his law- 
yer. Having discovered the whereabouts of 


his selection, the American litigant sets out 
on his pilgrimage. 

His selected counsel will not be found in 
Gray’s Inn, — consecrate to the memory of 
Bacon, Lord Verulam, where the stiff, for- 
bidding-looking, long row of soot-stained 
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buildings on Gray’s Inn Road is ‘known by 
that lordly appellation ; for Gray’s Inn build- 
ings (so well pictured and described in the 
February number of “ Green Bag”) are prin- 
cipally surrendered for occupancy to solicitors 
and briefless barristers. The counsel to be 
sought will be found in either Lincoln’s Inn 
or in the Middle or Inner Temples, where 
do congregate the busy barristers and popu- 
lar Q. C.’s. If the client reaches Middle 
Temple from Essex Street, he will pass by 
the fountain whereat Tom Pinch, of Peck- 
sniff fame, and his sister Ruth were accus- 
tomed to sit (the tree is there yet, and 
known widely as the Pinch tree, so realis- 
tically are Dickens’s sketches taken). 
Arrived at the Q. C.’s chambers, a barrier 
of artificiality is immediately encountered. 
The clerk — and every barrister, even if 
briefless, must have a clerk, who is to his 
employer what a grand-vizier is to a sultan — 
looks surprised, and informs him that “ clients 
never see the barrister, except through the 
intermediary of a solicitor, and that the ap- 
plicant must retain one.” The clerk gives 
him the card of his pet solicitor (for the 
clerk is not above taking commissions) ; but 
the applicant being an American, and sus- 
picious of off-hand recommendations, departs 
to hunt up a solicitor for himself. Inquiry 
satisfies him of a reliable one. He finds a 
colony of solicitors hard by in Essex Street, 
the western boundary of the Temple; or in 
Chancery Lane, that opens from the gate- 
way near Temple Church. Upon Chancery 
Lane, adjoining the great law-bookstore of 
he finds the “ Institute of So- 
licitors,” where its governing committee 
have offices, and where there are a library 
and reading and writing rooms. 


London, 





Here he | 


finds a directory of solicitors, — some three | 


thousand in all. 
of these has been articled for several years 
to a solicitor (really an apprenticeship) ; 
has undergone three several examinations, 
with written questions requiring written 


answers under oral inspections; and then, | 
having passed each examination, has been 


He discovers that each one | 


| 








licensed as solicitor to originate but not to 
conduct in court legal procedures, or to 
orally plead except before a local judge or 
magistrate, — some barrister for court ap- 
pearance having to be employed by the 
solicitor. Consequently it is the solicitor 
who builds up the barrister, and not public 
reputation, as in America. This fact gave 
point to the song in Gilbert and Sullivan’s 
“Trial by Jury,” where in some autobio- 
graphical rhymes a barristerial character 
sings, — 


** And I married a solicitor’s daughter.” 


Our supposititious litigant, having selected 
and visited his solicitor and stated his case, 
is immediately met with more artificiality. 
“ This is a case for counsel’s advice. We 
must take an opinion. I will immediately 
prepare a statement, and in a few days send 
you word.” 

‘But what is your own opinion ?” 

“Really, this is a most important mat- 
ter; and I. would not dare assume the 
responsibility.” 

The litigant has not yet become aware 
that “statement-case for counsel,” or “ pe- 
rusing opinion,” or “copying opinion for 
client,” are phrases known to bills of cost, 
or that fees for counsel-opinion are often 
divisible and apportioned. 

Here it is to be observed that, as things 
legally go in London, solicitors, in order to 
make money, must do something; and the 
more the doings, the greater the fees. 
Solicitors, for instance, are royal good letter- 
writers. Litigants are ignorant that every 
time that they are writing a letter or send- 
ing a reminder or making a visit, they are 
being docketed by the London solicitor 
with a six-and-eightpence for “ perusing 
letter,” or half a guinea for “ conference,” 
etc. The London solicitor is therefore al- 
ways on the gu vive to do something, or 
have something instigated to be done, even 
if immaterial. A retainer of a lump sum is 
something he knows little of. 

I had supposed that “ Mark Meddle” — 




















. 


English and American Bar in Contrast. 


239 





that legal character in the comedy of 
‘‘London Assurance” —- was a_ burlesque 
exaggeration until I became a seven-years’ 
resident of London; and then I made 
Mark’s acquaintance in real life as a type 
among solicitors. Half a century ago, when 
those two busy dramatic B.’s — John 
Brougham and Dion Boucicault — in their 
capacity of playwrights created M. M., he 
was styled Attorney-at-law; but time has 
chastened that common-law cognomen into 
the softer name of Solicitor. 

While there certainly exist solicitors in 
London who, like American attorneys, will 
never plunge their clients into needless liti- 
gation, nevertheless the large majority of 
listed solicitors there are typical Mark Med- 
dles, and make war upon the maxim that 
Mr. Herbert Broome has so delightfully 
illustrated, — “ Interest reipublicz sit finis 
litium.” Did not Mark Meddle clamor for 
a kick, so that he might be indulged with 
an action at law? Well, the average 
London solicitor encourages lawsuits, and 
nurses each process with a fond solicitude. 
To quote an old joke from the ‘‘ Comic Black- 
stone,” ‘Such solicitude is the solatium of 
the solicitor.” It is his vocation to manu- 
facture costs, and in this behalf it is no 
novelty for the solicitors on each side to col- 
lude. Rare, indeed, is the English solicitor 
who will protect the pocket of his client in 
preference to lining his own! 

The English cost system is a peculiar one. 
It is of two branches. There are “ costs in 
the action” which are to be paid by the 
losing litigant. There are also, and in ad- 
dition, “costs as between solicitor and cli- 
ent.” Under the first grouping are classed 
costs for services absolutely necessary, as 
between litigants per se. These are tax- 
able ; and public costs or disbursements 
thrown out by the taxing-officer are then 
transferred to the private tally. For in- 
stance, an employment of extra counsel, or 
a retainer higher than the _ taxing-officer 
deems fair, will figure in the private clas- 
sification. Consultations and letters and 





printing, or stenographing, or type-writing, 
or extra expenses in procuring evidence, will 
figure as items in the private bill, and not 
in the bill for taxation. Very commonly the 
bill that an English client has to pay his 
solicitor, as between the two, will exceed 
the amount of the taxed bill which the 
solicitor, and not the client, receives. Of 
course, the litigant who wins, as well as he 
who loses, in the legal strife has to pay 
his own solicitor’s private bill. Such an 
item as ‘ extra allowance” by way of fine to 
a litigant who pleads in a foolish manner, 
or who occasions additional expense and 
trouble, is unknown in London courts. This 
twofold system of costs. bears hardly on the 
suitor with a narrow purse. Litigation at 
the English bar is as great a luxury as 
racing. We have in the States a proverb 
that an house removal is as bad as two fires 
in the way of trouble and expense. In Eng- 
land there is a proverb that a lawsuit is as 
bad in expense as a long fit of illness. The 
ingenious litigant who can get his solicitor 
—and London is filled with speculative 
Mark Meddles —to carry on his side of the 
suit for the mere prospect of getting taxed 
costs only, is a lucky chap. 

If Mr. Litigant from America is to origi- 
nate a contention, and counsel gives opinion 
that an action will lie (J/em. rare as a white 
poll-parrot will be the barrister whose. opin- 
ion would be adverse !), his solicitor either 
writes to the proposed defendant, informing 
him of claim and requesting the name of 
some solicitor to receive papers; or he 
issues a writ, —a jargonic document already 
printed with open spaces for appropriate 
fillings in, and which is purchased at a crown 
office in the Royal Courts building for two 
shillings, —and has it personally served. 
Unless the solicitor is one of high character, 
the probabilities are that a writ will be issued, 
because representing more costs. In eight 
days’ time Mr. Defendant will demand 
“Statement of Claim,’ — synonymous with 
old terms of “ Declaration” or “ Plaint” or 
“Complaint.” This will be furnished in 
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plainly stated terms, as briefly provided for 
by Lord Campbell’s Acts. Then Mr. De- 
fendant may demur, — a procedure little fa- 
vored, because killing accumulation of costs, 
— or he will answer. His answer can be in 
the alternative, and in parts can be contra- 
dictory and as inconsistent in allegation as 
ingenuity can conceive. When issue has 
been joined, it is the custom for either, and 
perhaps each, solicitor to put questions or 
interrogatories to the opposite party. These 
and answers are drawn or settled by Mr. 
Counsel, — more costs accumulating. Mean- 
time motions may have been made relative 
to pleadings with objections or amend- 
ments, — each stage supervised by a barrister, 
with accumulating costs. The party beaten 
on any such motion has usually an appeal 
taken by his solicitor from a Master, who 
hears the motion, toa Judge at Chambers ; 
and next from Chambers to Divisional 
Court. More counselling ; more battledore 
and shuttlecock between Q. C.’s, and of 
course more costs accumulating. Next en- 
sue as many interlocutory proceedings re- 
garding de bene esse and the like as lawyers 
are familiar with. There was once a great 
French cook who claimed to possess know- 
ledge of making twenty-seven different ome- 
lettes ; but if we liken legal procedures to 
eggs, an English solicitor can make many 
more kinds of legal omelettes fashioned with 
costs after the methods which cooks pursue 
with oysters, mushrooms, or aux fines herbes. 

If our supposititious American litigant is a 
defendant, the solicitor will manage the ad- 
verse procedures that are readily inferrible 
from the foregoing with equal opportunities 
for employing and “ snacking” with counsel, 
and entering items of costs on the two sides 
of his ledger devoted to the taxable or the 
private costs. 

The London courts do not speak of “ cal- 
endar” of causes at issue, but of a “ List.” 
Each Divisional or Appeal Court speaks of 
a “Cause list.” This document for a“ term” 
(to which is usually given an old ecclesiasti- 
cal designation, such as Saint Hilary term or 








Michaelmas sittings, etc.) can be purchased 
at a crown office in the Court House, or also 
there bought by daily partition. After which 
the causes are called and heard, much as in 
the United States. For the trial are sum- 
moned as demanded ordinary or common 
jurors and special jurors,— English law 
keeping up its class divisions even in the 
jury-box. Thus, special jurors are like the 
passengers in first-class railway-carriages, 
and common jurors of the kind of passengers 
supposed to ride in third-class cars. 

Let us now suppose our American liti- 
gant’s case to be called for trial. He enters 
one of the small stuffy court-rooms with his 
solicitor. He finds it an amphitheatrical af- 
fair. The highest back benches are tenanted 
by witnesses or friends of litigants, and curi- 
ous spectators or idlers. The centre benches 
are occupied by barristers, whose rows of 
white wigs give a frosty appearance in an 
atmosphere reeking with odors consequent 
upon defective ventilation; while the two 
front rows are occupied by the juniors and 
Q. C.’s in the pending case or approach- 
ing causes. The front bench in what is 
called the pit is devoted to the solicitors, 
their clients and clerks. All these confront 
the judge, who is perched like a canary-bird 
near the top of his cage; and to change the 
figure, looks not unlike a cricket-wicket - 
that is erected to be bowled at, while being 
defended by a pen that is mightier than a 
bat. A couple of ungainly ushers, clad in 
sweeping and frayed cotton gowns, per- 
vade the pit for the purposes of conveying 
papers and books to and fro, and marshalling 
witnesses. 

As the case is called and answered, the 
jurors are notified and take places. Chal- 
lenges seem to be unknown procedures even 
in criminal cases, whether to the array, for 
principal cause, or to the favor. Then the 
junior for the plaintiff rises behind the solici- 
tor, and beginning, “‘Mi Lud and gentlemen 
of the jury,” proceeds “to state the plead- 
ings” without circumlocution. Which end- 
ing, the senior barrister or Q. C. opens the 
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evidence very much in the style used in the 
States. This opening the solicitor watches ; 
for both he and the counsel have the same 
brief. The counsel holds his copy, and often 
refers to it. He is apt to iterate, “I am in- 
structed that,” etc., etc. In the very great ma- 
jority of cases counsel opening the facts has 
not enjoyed the privilege of intercourse with 
the client, or of having questioned the pro- 
posed witnesses; then he relies entirely upon 
the brief prepared by the solicitor, who has 
conferred with the client and examined the 
witnesses, and upon the brief has outlined the 
salient facts. Quite often questions have 
been framed. This mechanical and indeed 
iron-clad method of examination greatly de- 
prives it of that spontaneity which is so 
often a charm of examination in American 
courts with counsel, who is his own solicitor 
and brief-maker. Solicitors often prepare 
briefs even for cross-examinations, and have 
been known to write out series of questions 
in anticipation with strong suggestions as to 
tone and policy. The longer are these briefs, 
and the more the folios, increased charges 
arise for fresh manufacture of costs. 

An American lawyer watching the pro- 
gress of the trial would perceive that he was 
not witnessing one to be likened to a trial in 
any American city. He would be especially 
impressed with the absence of emphatic ob- 
jections, — excepting some briefly stated and 
briefly ruled upon by the judge, who is sup- 
posed to be, at least for the moment, omni- 
scient and infallible and without argument, 
unless the judge should ask for a citation or 
an explanation. What newspapers in this 
country sometimes call “wrangles between 
judge and counsel” become utterly unknown 
in an English court. Indeed the affectation 
of deference that is usually shown therein 
by counsel to the judge is sometimes de- 
pressing to one’s sense of manhood. No 
exceptions are taken, because appeals are 
heard upon case stated, and new trials are 
argued for and considered upon the actual 
occurrences, and even upon errors not cog- 
nizable during the trial. When counsel 
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have finished their addresses, it is the judge 
in England who “sums up.” His Honor 
(his title in a county court), or his Wor- 
ship (his title magisterially), or his Lord- 
ship proceeds to talk to the jury. The 
phrase “charge the jury” belongs. only to 
what is addressed to a grand jury. “ Re- 
quests ” are unknown, because, as has been 
already said, “ the judge is omniscient and 
infallible for the nonce ;” and if he errs 
relief can be had on appeal to other judges, 
who by reason of rank are more omniscient 
and more infallible, — if there can be com- 
parative infallibility. 

After verdict there is sure to be an appeal 
from the beaten solicitor. The appeal is a 
new deal in the gamble for costs, to which 
each barrister is “ willin’,” like Barkis: 

Litigation in England so partakes of mech- 
anism that one can hardly expect the Brit- 
ish lawyer to take that personal interest in 
the client which obviously every American 
lawyer takes. Here it may be remarked that 
the British judge is more or less a perfunc- 
tory functionary, compared with his American 
brother. The British judge never seems to 
feel that he represents the people so much 
as the Crown and Church and State. The 
American judge, whether appointed by a 
governor or elected by popular vote, is al- 
ways in touch with the people. The English 
judge in his very bearing puts on the mask of 
a “superior being.” He seems to be a “ Sir 
Oracle,” whene’er he “ opes his mouth.” He 
is never chosen from the rank of solicitor, 
but always from among the Queen’s Counsel. 
Once he had to be selected from among the 
Sergeants-at-Law. But now, Sergeants’ Inn 
is dismantled, and the old orders with their 
coifs are legal magnates of the past, living 
now only in the charmingly written memoirs 
of Mr. Sergeant Robinson or Mr. Sergeant 
Ballantyne. Nevertheless, as a rule, the 
solicitors of the kingdom are best fitted to 
become judges, because they are really more 
learned in the law. For it is they who coach 
barristers and supply them with briefs, and 
as arule the examinations of solicitors are 
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more rigid and assume a wider scope than 
those which touch the incipient barristers. 
Moreover, the solicitor oftenest has the duty 
of advising clients on their affairs, their risks, 
and their intercourse with commercial and 
trades matters. The barrister also advises, 
but only through employment of the solici- 
tor. The American custom of a client going 
directly to a counsellor for comfort or warn- 
ings is therefore unknown to the English 
bar. It is not difficult to perceive that ad- 
vice filtered through the solicitor is less sat- 
isfactory than if listened to by word of mouth, 
and with attendant magnetism of personal 
address. The method is of course doubly 
expensive. 

The business done in litigation by solici- 
tors is, however, of less extent and value than 
their office business. There are rich solici- 
tors in London and in the large provincial 
cities, whose names seldom appear in cause 
lists. It is the custom for families, firms, 
and corporations to have permanent solici- 
tors. ‘“ My family solicitor” is a common 
phrase. He keeps the Family Tree in his of- 
fice, the family secrets in his brain and heart, 
with the family title and mortgage deeds in 
his boxes. There not being public records 
kept in England of deeds and mortgages, 
solicitors become the “ Registers.” Such a 
public record as the States possess has often 
been agitated for in Parliament ; but family 
pride and the traditional English dislike of 
novelty and innovation have always prevented 
the success of the radical agitation. 

No one who is familiar with the appear- 
ance, cgrriage, demeanor, and address of law- 
yers in the United States, and who has also 
been an attendant upon English courts, can 
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fail to admit and recognize the superiority in 
those respects of the American advocate. 
The latter possesses an elasticity and general 
grace of movement, facial gesture, natural 
and earnest delivery, readiness and aptitude 
in questioning, cleverness in repartee, and 
unction of diction that are seldom met with 


at the English bar. The average American 
lawyer attains eloquence which is seldom 
reached by the English barrister. The latter 
is a martyr to decorum. He seems oppressed 
with a ceremonial sense. He cannot run his 
fingers caressingly through his hair, and at 
times he talks as if feeling the weight of his 
wig upon his brain. Occasionally his gown 
seems to have the effect of a strait-jacket. A 
sense of etiquette appears often to act asa 
species of bearing or curb rein to his move- 
ments. He is apt to show a realization that 
he is an actor “ made up,” and that the judge 
is like the prompter or stage-manager at the 
wing, and that the “ twelve” form an audi- 
ence to be pleased rather than to be convinced. 
He wrestles with his rhetoric, as if weighed 
down and fettered with his instructions, and 
to feel that he is a mere conduit or fountain 
rather than the source of a stream. All 
noted barristers and Q. C.’s seem in some 
particular to be sensible that they are actors 
bred in the same school ; while in the United 
States scarcely two lawyers exhibit similar 
peculiarities. In fine, the schooling of the 
English bench and bar tends toward mono- 
tony and artificiality, while the schooling of 
the American bar tends toward freedom and 
naturalness in thought and speech. and toa 
general behavior, that is fettered only by the 
innate dignity of a gentleman, and plainly 
impressed by a high sense of duty. 
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LONDON LEGAL LETTER. 


Lonpon, April 12, 1893. 

\ E have just been having a great to-do over 

that favorite constitutional topic, the free- 
dom of the press. The occasion was one of the 
home-rule debates in the House of Commons ; 
and in an article dealing therewith the “ Daily 
Chronicle,” a morning newspaper, described the 
well-known Irish member, Mr. T. W. Russell, as 
the “tireless mercenary of Unionism.” ‘The ma- 
ligned legislator accordingly complained to the 
House in due course of this breach of parlia- 
mentary privilege ; and had some influential po- 
litical associates not dissuaded him from pressing 
his grievance to the bitter end, he would undoubt- 
edly have secured a solemn declaration that there 
had been an abuse of privilege ; and so without 
more ado the incident apparently closed. But 
more was to come; that august functionary, the 
Sergeant-at- Arms, addressed a letter, with the ap- 
proval of the Speaker, to the editor of the “ Daily 
Chronicle,” stating that it was his duty to ask him 
to warn the person concerned that his conduct 
had been an abuse of the privilege granted to 
him, and that very serious notice must be taken 
of it if anything of the kind occurred again. This 
paternal admonition was keenly resented, and a 
certain section of the press sought to make of it 
a grave infraction of their liberty; they main- 
tained that the offence should have been cen- 
sured in ordinary form or left alone, — neither 
the Speaker nor his subordinate having any con- 
stitutional right to act as they had done. But on 
the whole, the action of the Sergeant-at-Arms has 
been applauded. The “ Daily Chronicle’s” leader 
writer certainly exceeded the limits of descriptive 
discretion, and the eminent journal was considered 
to have got off very easily. 

There is one thing English lawyers admire in 
your legal arrangements, — to wit, your system of 
vigorous bar associations. We read with pleasure 
in the professional organs of America how copious 
is the stream of interests which engross the atten- 
tion of lawyers across the Atlantic in marked con- 
trast with our condition at home. The annual 





next month ; but it might as well not take place 
at all. ‘The gathering is fixed for a Saturday 
afternoon, under the presidency of the Attorney- 
General, when there will be a small attendance, 
a Report about no one knows what, a few short, 
dull speeches, and a vote of thanks to Sir Charles 
Russell for presiding. I am not one of those who 
really think our Bar Association could do much 
more than it does; for, as I fancy I must have 
indicated in a previous letter, such functions as 
it might assume are discharged by the managing 
bodies of the four Inn of Court, who, notwith- 
standing occasional criticism, conduct the an- 
cient institutions under their care in a most 
admirable manner. I have spoken as above of 
the Bar Association, because no English lawyer 
feels comfortable unless he maligns at least once a 
year that innocuous convention. 

Solicitors are greatly pleased with a voluminous 
report on “ Officialism,” which has been recently 
published by a special committee of the Council 
of the Incorporated Law Society. In view of 
recent inroads on private business, which the offi- 
cial departments in some directions appear to be 
pressing on, the solicitors assert that the inter- 
ference of the State with the private business of 
the public ought to be confined to the narrowest 
limits compatible with the public interest. They 
urge that it is impossible to withstand such a form 
of competition, backed up as it must be by the 
unlimited resources and interest of the State, and 
assisted by any required adaptation of existing 
laws and judicial arrangements to its own pur- 
poses. The three points of attack are the bank- 
ruptcy and winding-up department, the compulsory 
schemes of the land registry office, and the pro- 
posals for the establishment of a public trustee 
department. As to land registration, especially, 
one cannot help thinking that the solicitors are 
out of touch with the times ; we must erelong have 
compulsory registration.of title. Its immediate 
introduction might not be feasible ; but legislation 
is tending that way, and the arguments urged 
against it, though plausible enough, are to a large 


meeting of the Bar Association will take place | extent inconclusive. e*¢@ 
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CURRENT TOPICS. 


Quiet Divorces. — It is very satisfactory to note 
that the Supreme Court of Colorado, in People v. 
McCabe (32 Pac Rep. 28c), have held that it is not 
lawful for an attorney-at-law to advertise “ divorces 
obtained quietly, good everywhere.” This was a 
proceeding against an attorney to disbar him; and 
the court, in consideration of his plea that he did not 
know it was wrong, and his pledge not to do so any 
more, simply suspended him from practice for six 
months. This is a wholesome example. Divorces 
ought not to be obtained quietly. Such actions 





ought to be well heralded, especially to the defend- | 


ant. Experience has unfortunately demonstrated 
that “divorces obtained quietly” are not “ good 
everywhere,” and that they lead to very unpleasant 
complications, and sometimes to the State-prison. 
In one sad case in the State of New York, where 
the absent husband, relying on the “ quiet divorce ” 
which his wife had obtained, and which he had dis- 
covered, and was willing to accept, and marrying 
again, found himself in prison for bigamy! Where 
easy and quiet divorce, in connection with the salu- 
brity of the climate, is recomm@nded from the 
bench as an inducement for immigration, as it re- 
cently was in South Dakota, the judges are in 
danger of becoming unintentionally particeps crimt- 
nis. Before judges suspend lawyers for making a 
royal road to divorce, in some States at least they 
should suspend themselves ; as for example in Texas, 
Kansas, Montana, Michigan, and Nevada, where they 
grant an absolute divorce for a single accusation of 
unchastity! We speak of respectable courts, and 
not of courts which are capable of granting divorces 
for any one of a half-hundred ridiculously trivial 
causes cited in Mr. Carroll D. Wright's statistics. 
It would not be singular that a lawyer should not 
think it wrong to advertise “quiet divorce” in a 
community where the courts grant absolute divorce 
because a husband does not wash himself, or keeps 
his wife awake by talking, or refused to cut his toe- 
nails, or abused her for having two teeth pulled, or 
never offered to take her riding, or scolded her for 
groaning in labor, or where the wife would not 
cook or sew on buttons, or struck the husband with 
her bustle, or shot an old sweetheart, or would not 











walk with her husband on Sunday. It would seem 
quite proper to keep such divorces as “ quiet” as 
possible. 





PRIZE-FIGHTING. — One of the leading Boston 
newspapers recently defended its practice of pub- 
lishing elaborate accounts of prize-fights on the 
ground that everybody wants to read them, — even 
many of the soberest and order-loving part of the 
community, including professional men. This is 
true, but it is no reason. The same class read the 
accounts of rapes, lynchings, seductions, murders, 
and official executions ; but these are unhealthy read- 
ing. We ourself always read the accounts of the 
prize-fights, and formerly even had an unholy desire, 
stimulated by these details, to witness a slugging- 
match; but we should be glad to relinquish this 
bad curiosity for the sake of ridding the public prints 
of such matters, just as we should be willing to give 
up our “little wine now and then,” and eke our lager- 
bier, if prohibition could be effectuated. So, we dare 
say, it is with respect to most of the respectable 
classes. Prize-fighting is a disgusting and brutal 
business. We inherited it from England, from whom 
we inherited most of our bad ways; but it seems to 
have fallen into comparative disrepute or disuse there, 
while here it is rampant. What a matter of reflec- 
tion for thinking men that an ignorant, vulgar, loaf- 
erish, human kangaroo from the antipodes should 
come to this country, and in nine minutes should make 
$40,000 !— ten years’ salary of the Chief-Justice of 
the United States; more than any but a very few 
lawyers save in a lifetime; as much probably as the 
sainted Phillips Brooks left; the equivalent of the 
average annual salaries of eighty Methodist clergy- 
men, or those of a dozen country college professors ; 
more than has often been cleared by the beneficent 
work of a literary lifetime; enough to give a liberal 
education to forty poor young men, to build a hospi- 
tal, a library, a reform school, to erect ten mission 
churches, or to fit out several missions to the heathen ! 
The stupid, low-browed brute who won, it is said, has 
been offered $1,000 a week to go on the stage! How 
many actors of genius are there who make so much, 
or how many men in any occupation depending 
mainly on intellect? It is not a great many years 
since New York City sent an ex-prize-fighter to 
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Congress. Even now the most celebrated citizen of 
Boston is a bruiser, who in ten years has made half 
a million dollars and squandered it in riotous living, 
and who has whipped his wife and every man who 
has opposed him save one. Somewhere out West 
recently John Fiske was introduced as “the second 
man from Boston.” There can be no doubt who was 
the first in the introducer’s mind, nor that he would 
have had the larger audience. In the city of Buffalo, 
where we are writing, nearly all the leading news- 
papers have a daily department devoted to matters 
pertaining to the prize-ring, and the “sports ” are 
raising heaven and earth (and of course the other 
place) in the endeavor to bring the next great “ mill” 
here, promising to erect for it a $15,000 building, 
capable of accommodating 30,000 spectators, and to 
“hang up a purse” of $75,000. It would take a long 
time to raise that amount of money from admission 
fees in the same city for any good and decent purpose, 
such as literature, music, education, or religion, and 
this is a good and decent city ; and yet it would proba- 
bly be a paying adventure to offer two stalwart ruffians, 





one of whom has just served a term on the treadmill | 


for wantonly nearly killing a weak old man, $75,000 
for conducting a contest which it is conceded that no 
respectable woman should or could witness! Now, 
what is the attraction? Is it solely the bruising? 
We think not, although that counts for much in 
gratifying a passion of mankind which has sought 
vent in gladiatorial shows, bull-fights, bear-baitings, 
and student duels. But the attendant gambling has 
much to do with it. If prize-fighting could be disso- 
ciated from betting, the public interest in it would 
seriously decline. Gaming, in our opinion, is, next 
to intemperance, the most dangerous vice that threat- 
ens this country, and the most demoralizing. Ata 
late prize-fight in Buffalo one of the animals knocked 
out the other in six seconds from the start! Hun- 
dreds of people had paid large sums to see the sport, 
and how disappointed they were! As for us we 
“ chortled in our joy.” So may it ever be! Possibly 
the brutal sport will decline, like war, the more “ sci- 
entific” it becomes. But to return to our initial 
muttons. There are some newspapers which do not 
publish accounts of prize-fights, — ‘‘ The Tribune ” of 
New York, we believe, for one, —and they deserve 
praise for the costly self-denial. 


Book Reviews. — The most difficult thing a legal 
editor ever undertakes is the review of a law-book. 
Of course it is impossible that he should ever read 
any law-book through for the purpose, and it is not 
expected that he should do so. Herein his duty is 
different from that of a reviewer of literature. A 
German critic recently fell into ridicule for saying 
that Mr. Aldrich’s “ ‘ Queen of Sheba’ is like his other 





poems ;” and Mr. Lang shares the ridicule for trying 
to excuse him, and disclosing in the attempt that he 
did not know that the work is prose! Almost every 
law-book has some virtues often peculiar to itself, 
and rarely is a book so bad as not to deserve some 
degree of commendation. And yet who can doubt 
that there are more legal text-books published than 
are fairly necessary? Reviewers are very apt to con- 
ceive that they must find some fault. Of course they 
ought if the fault is serious. But in the desire to do 
this without the labor necessary to detect specific 


| fault, they are apt to make a general objection not 


based on any fault. For example, a reviewer might 
blame Judge Dillon for treating the subject of Muni- 
cipal Corporations independently, and regret that he 
had not written a general work on Corporations. 
This is a very safe kind of criticism, — to reprimand 
the author for not having written on a different sub- 
ject. It would be quite in order to blame Mr. Aldrich 
for not having put the “ Queen of Sheba” in rhyme. 
Another stock criticis.1 is on the omission of some 
case in some second or third-rate State, and announced 
while the book was in press. “A little industry would 
have enabled the author to present the last authority 
on this much-mooted point” is the formula in that 
case made and provided. Even if the case was too 
late, the sting of the reviewer is not diminished by 
the remark: “ Possibly, however, it was too late, 
which is much to be regretted.” The reader carries 
away a vague impression that the author was slothful 
because he did not learn of the pending case, and ask 
the judges how they were going to decide it. Again, 
if the author professes to state only a common-law 
rule, it is sagacious to remind him that “this has 
been changed for many years by statute in Oregon, 
Wyoming, and Utah, and there is grave doubt whether 
the rule in question is not very unjust and absurd.” 
The author may safely be blamed for citing too few 
cases or too many; for putting extracts from opinions 
into the text or into the foot-notes; for making his 
index too bare or unnecessarily prolix; etc. If the 
critic cannot discover any other fault without too 
much labor, this is a sure ground: ‘* There are some 
serious and misleading misprints ; for example, Doe 
v. Roe, 10 Cowen, 136, is cited as on page 137, and 
the parties are reversed. If there are many wrong 
citations like this, it must seriously detract from the 
value of the work.” Although it is not expected that 
the reviewer should critically read the book, yet it is 
well for him to read it with sufficient care to discrimi- 
nate between what is original with the author and 
what is professedly quoted, and not to censure the 
author for the opinions of others. A failure to do 
this brought into deserved ridicule a certain not very 
prominent or authoritative college law review very 
recently, but that was the only case of the kind that 
ever came to our notice. There are certain things 
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which may reasonably be expected by author from 
reviewer, such as honesty, candor, intelligence, and a 
fair amount of breadth; but there is one thing which 
seems to be expected which is not reasonable, namely, 
anything worth the name of “review” from a critic in 
another State on a purely local treatise or digest. It 
is evident that generally in respect to these the review 
must degenerate into a few formal words of commen- 
dation or blame. 


Humor IN LEGAL JOURNALISM. — It was to be 
expected when the “ Green’ Bag” took up the idea 
of alleviating the austerities of the law with a little 
humor, and especially when it founded and endowed 
“The Lawyer’s Easy Chair,” that other legal jour- 
nals would see the necessity of imitating it. We had 
hardly expected, however, to find an imitator in Eng- 
land; but the grave “‘ Law Times,” which we believe 
once adjudicated that the occupant of this Chair 
“was never in earnest,” has established what it calls 
“The Legal Humourist,” — mind the zw, please! It 
is probably owing to the disadvantage of not living in 
England that we are unable thus far to discover any 
material difference between the contents of that de- 
partment and the rest of the journal. The current 
instalment contains a rhymed version in the archaic 
style of a recent law case; some specimens of the 
customary dismal attempts of the English judges at 
wit, under the title of “ Fun in Crime ;” and a para- 
graph about a solicitor who advertises eggs for sale. 
We are not jealous of these things. They merely 
make us sad, and do not make us wise. If we were 
to offer any advice to our playful brethren, it would 
be, in the language of the American tram-car ballad, 
“ Punch, brother, Punch with care.” 


NOTES OF CASES. 


INDIRECT SLANDER. — One may be slandered 
through his horse. Thus in Henkle v. Schaub 
(Michigan Supreme Court), 54 N. W. Repr. 293, 
a complaint alleging slander of plaintiff’s stallion, 
which he kept for breeding, was held to be a slander 
of plaintiff's credit and reputation in that business, 
needing no allegation of special damage. The court 
said : — 


“The first question suggested by defendant’s counsel 
is whether the action is for slandering the plaintiffs in 
their business, occupation, or calling, or an action for 
slandering the plaintiff’s horse. It is admitted that if it 


be the former, then the words may be actionable fer se, 
and the action could be maintained without alleging or 
proving special damages. 


On the other hand, it is in- 








sisted that if the action is upon the words spoken of and 
concerning plaintiffs’ horse, then the words spoken are 
not actionable fer se, and no recovery could be had with- 


out alleging and proving special damages. . . . The de- 
claration plainly sets out the business and calling of the 
plaintiffs. As appears by the declaration, they are the 
owners of this horse, which it is alleged is of the value 
of $2,000. It was imported from France, and recorded 
in the stud-book as a full, pure-blooded Percheron stal- 
lion, which they had kept for breeding purposes from the 
year 1887 for hire and gain, and that he had begotten 
many colts; that he was a good colt-getter, and espe- 
cially valuable to his owners. It is further alleged that 
the plaintiffs have represented and held out the horse as 
such, and that they (the plaintiffs) are upright and truth- 
ful citizens, and of good standing in the country; that 
the defendant is also the owner of a stallion, and greatly 
envying the good standing and repute of plaintiffs, and 
wickedly and maliciously intending to injure them in 
their good name, fame, and credit, he made the false and 
malicious statements,” etc. “It is apparent from the 
plain terms of the declaration that the action is based, 
not only upon the slander of the horse, but also upon the 
character, fame, and credit of the plaintiffs, who are the 
owners thereof, and engaged in the business and calling 
of keeping the horse for hire, gain, and reward. The court 
was therefore in error in holding that the declaration did 
not state a cause of action. The rule is well stated in 
Newell on Defamation, Slander, and Libel (at page 181), 
as follows: ‘ When language is used concerning a person, 
or his affairs, which from its nature necessarily must, or 
presumably will, as its natural and proximate consequence, 
occasion him pecuniary loss, its publication prima facie 
constitutes a cause of action, and prima facie constitutes 
a wrong, without any allegation or evidence of damage 
other than that which is implied or presumed from the 
facts of publication; and this is all that is meant by the 
terms “actionable fer se,” etc. Therefore the real, prac- 
tical test by which to determine whether special damage 
must be alleged and proven in order to make out a cause 
of action for defamation is whether the language is such 
as necessarily must, or presumably will, occasion pecuni- 
ary damage to the person of whom it is spoken.’ The 
declaration was not demurred to, and the substance of a 
good declaration is certainly contained in these allega- 
tions. Words, spoken or written, injurious to a person 
in his business, which are false and malicious, are action- 
able fer se, and special damages need not be alleged or 
proved. Manufacturing Co. v. Perkins, 78 Mich. 1; 
Oliver v. Perkins (Mich.), 52 N. W. Rep. 613. What 
proofs the plaintiffs may be permitted to put in, if any, 
under the claim of slander to the horse, we need not now 
determine ; but the declaration is sufficient to admit proof 
of the slander upon plaintiffs’ business as it is framed.” 


MAY AND DECEMBER. — Their inability to agree 
is illustrated in Hoover v. Hoover (Kentucky Court 
of Appeals), 21 S. W. Rep. 234, the point of the 
decision being that if a husband sues for divorce on 
the ground of abandonment. and there is no alien- 
ation of affection or guilty amour shown on the part 
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of the wife, the wife should receive reasonable ali- 
mony. The court said: — 


“No co-respondent or farticeps criminis is named, but 
a drag-net is thus cast out to gather up whatever might 
be found to besmirch his wife’s fair name. The chan- 
cellor granted divorce to the husband, looking, it must 
be presumed, solely to the question of abandonment, but 
refused alimony, fendente lite or otherwise, to the wife ; 
and of this she complains. The testimony discloses that 
in 1884 the appellee, when some forty-odd years of age, 
married the appellant, who was about eighteen, and they 
lived together happily until the summer or fall of 1889. 
The wife was of a lively — almost rollicksome and girlish 
— disposition. She sought the company of the young and 
unmarried girls of the village, but was duly kind and 
affectionate to her husband. He was of steady and seri- 
ous habits. He was an undertaker, and away from home 
to a limited extent.. For some reason, not disclosed in 
the record, — but there appears to have been no trouble 
causing it, —the appellant, in the latter part of the year 
1889, left home to visit her brother or father in Cincin- 
nati. Her husband accompanied her to the depot, and 
affectionately kissed her good-by; and this was the 
abandonment complained of. When she returned, after 
some weeks, she was not met by the husband. She re- 
paired to the village inn, and sent for her husband, and, 
after being charged with infidelity, insisted on facing her 
accusers. They started out for that purpose, and when 
she found that her character was to be tried by a coterie 
of negro strumpets, she indignantly sought the shelter of 
her father’s house in an adjoining State, accepting, pre- 
sumably from dire necessity, the sum of five dollars from 
her previous husband. The judgment granting him a 
divorce cannot be disturbed; but after examining care- 
fully the voluminous body of testimony, without here 
reviewing it in detail, we are clearly of opinion that the 
insane jealousy of this otherwise seemingly fair-minded 
husband has rendered him blind to the plainest dictates 
of duty and affection, and led him on in this unrighteous 
attempt to blacken the good name of his wife. We are 
told of no alienation of affection, — no special infatuation 
or guilty amour ; but on the public highway, at the open 
window, looking out towards the town thoroughfare, in 
the woods and out on the fields, and with any passers-by, 
are these wicked debaucheries and lewd acts practised. 
And amid it all, the respect of the pure-minded, and the 
confidence and company of the best people of the com- 
munity, are retained and enjoyed by the defendant. A 
veritable Dr. Jekyl and Mr. Hyde! After her alleged 
detection and fall, she is guided by instincts of purity to 
the home of her kindred, and is engaged in honest work 
to provide an honest living. The court should have 
allowed her a reasonable sum for alimony, and on the 
return of the case let this be done, including an additional 
fee for her attorney; and for these purposes, and to this 
extent, the judgment of the lower court is reversed.” 


KILLING A BASE-BALL PLAYER. — We note a 
decision which holds the debatable doctrine that 
it is a crime for one amateur base-ball captain to 





kill another. This is the doctrine of Byrd v. Com- 
monwealth (Supreme Court of Appeals of Virginia), 
16 S. E. Rep. 727. The opinion also discloses the 
remarkable fact that the ability to throw “rocks,” 
attributed to the heroes of the Iliad, has descended 
to these modern athletes. The syllabus is as fol- 
lows : — 


“The evidence showed that deceased and defendant, 
fifteen years of age, were leaders of opposing base-ball 
teams, and became involved in a dispute over the game. 
Defendant left the grounds, whereupon deceased applied 
abusive epithets to those who would refuse to play under 
such circumstances ; and on defendant’s asking if he ap- 
plied that to him, replied, ‘ Yes,’ and picking up a base- 
ball bat approached near to defendant, and, according to 
one witness, stood leaning on it, but according to others 
he said he would mash out defendant’s brains with it. 
Defendant ran back twenty or twenty-five feet, picked up 
two rocks, and then turned and came nearer deceased, 
who had not followed or approached defendant further, 
or threatened to strike him as he retreated, and as he 
stood leaning passively on the bat, or swinging it in his 
hand, defendant threw one of the rocks at him, which 
struck him in the head, fracturing his skull. There was 
no evidence of any previous ill-will between the parties. 
Held, that a verdict of voluntary manslaughter was prop- 
erly rendered.” 


The decision might have been different had the 
parties been “ professionals.” 


A STUMBLING-BLock. — In Seildon v. Bickley 
(Penn.), 25 Atl. Rep. 1104, it was held that where 
a passenger on a steamboat stumbles over a gang- 
plank of ordinary construction, lying on the deck of 
the vessel in close proximity to the place where it 
must be used, causing severe injuries, the owner of 
the vessel is not liable in the absence of proof that 
the plank was negligently or unusually constructed 
or handled, or other proof of specific negligence 
which caused the fall. The court observed : — 


“ Tf it was in the position testified to by the plaintiff’s 
husband, only two feet in front of the end of the other 
gang-plank leading from the wharf to the boat, all the 
passengers who got off the boat and returned must neces- 
sarily have passed over it. Yet none of them stumbled, 
or fell over it, so far as the proof goes, and its location 
cannot be regarded as either necessarily or probably the 
occasion of persons stumbling over it. But a gang-plank 
is a highly necessary and indeed indispensable appliance 
of a steamboat engaged in the transportation of passen- 
gers and freight. There is no other place for it to lie, 
when not in use, except the deck of the boat; and passen- 
gers must be assumed to know the fact that such planks 
are in use, and are present on the deck in the near vicin- 
ity of those portions of the vessel from which landings 
are made. There are many other appliances on the deck 
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of a vessel which project above the surface, such as coils 
of rope or chain, snubbing-blocks, capstans, hatchways, 
etc., and passengers are bound to take notice of them, 
and to avoid stumbling over them. We cannot consider 
that the mere presence of any of these necessary and 
usual appliances upon the deck of a vessel, if in ordinary 
and usual condition, confers any right of action upon a 
passenger who trips or stumbles over them... . 

“ The case, then, is simply this: That a passenger on a 
steamboat stumbled over a gang-plank of ordinary con- 
struction, and lying on the deck of the vessel in close 
proximity to the place where it must be used, and there 
was no proof that it was negligently or unusually con- 
structed or handled, nor any other proof of any specific 
negligence of the defendant which produced the plaintiff’s 
fall. We can only regard the case as a mere accident, not 
induced by negligence, and therefore without remedy in 
damages. In the case of Borough of Easton v. Neff, 102 
Pa. St. 474, an old lady stumbled or stepped into a gutter 
lying across the sidewalk of a street, and fell, and was in- 
jured. She brought an action against the borough, and was 
bound to prove some specific negligence in order to recover. 
The court below left it to the jury to say whether there 
was any necessity for the construction of the gutter at that 
place; and on that kind of proof the plaintiff recovered a 
verdict. The judgment was reversed by this court for 
error in that instruction. Our late Brother Clark, in the 
course of his opinion, said: ‘ Was there in the circum- 
stances of the injury any proof of negligence on the part 
of the borough of Easton in the construction of this 
crossing? There can be no inference of negligence from 
the mere fact of the injury. Municipalities are not in- 
surers; they are simply responsible for injuries arising 
from the negligence of the corporate officers, and the 
burden of proving that negligence is upon those who 
allege it. An injury may occur from purely accidental 
causes, in which no fault can be imputed to any one. We 
are all liable to the ordinary accidents of life. Was this 
such an accident, or was it the result of the defendant’s 
negligence? Was this gutter constructed in the usual 
and ordinary way? Was it reasonably safe and secure?’ 
Of course gutters and curbstones are necessary in paved 
sidewalks in towns; but the mere fact that a foot-passen- 
ger steps into one, or stumbles over the other, whether by 
night or day, confers no right of action. There must be 
further affirmative proof of specific negligence in their 
construction before a recovery can be had. So here a 
gang-plank properly constructed, so far as the evidence 
goes, lying on the deck, where it had to be, and in its 
usual position, according to the testimony, and being a 
necessary appliance of the business, cannot, without more, 
confer a cause of action merely because a passenger falls 
over it. As well might it be claimed that if the plaintiff 
had stumbled over a coil of rope, or a snubbing-block, or 
a chair in the saloon, she could recover damages for the 
fall without proof of specific negligence. We are of opin- 
ion that there is no proof of negligence in this case such 
as can establish liability on the part of the defendant.” 





Sterrett, J., dissented (no uncommon action on 
his part, as we have for years observed); but why? 
He does not tell, and we cannot imagine. We ex- 
pect to see some one suing for stumbling over his 
own leg. 


Two SipEs. — A number of years ago, when the 
writer hereof was a small lad, there was a customary 
riddle, ‘‘ How many sides has a round pitcher?” To 
which the answer was, “ Two, —the inside and the 
outside.” But it seems that this doctrine does not 
apply in law to a wagon. Thus in Commonwealth v. 
Crane, 33 N. E. Rep. 388, the Supreme Court of 
Massachusetts held that where a statute makes it 
unlawful to sell oleomargarine from a ‘wagon, etc., 
without having on both sides of the vehicle a placard 
inscribed, “ Licensed to Sell Oleomargarine,”’ it is 
not a compliance to hang such placard inside a cov- 
ered wagon, although both ends of the wagon are 
open. The court observed : — 


‘* The defendant admits that the purpose of the act was 
to protect the public against fraud, and to provide an 
additional safeguard, by requiring peddlers who sell oleo- 
margarine from wagons, and have the opportunity to 
cheat and deceive, to notify the public that they deal in 
oleomargarine. He further admits that the purpose was 
that the placards should be placed where they could be 
seen. While we have no doubt that this is the purpose 
of the act, we cannot concede that the defendant has 
complied with it, and we are of opinion that placing the 
placards on the inside of the cover of the wagon was a 
mere device to evade the manifest intent of the Legis- 
lature.” 


SCREEN LAw. — In Commonwealth v. Brothers, 
33 N. E. Rep. 386, a prosecution of a saloon-keeper 
for disobedience to the screen law, it appeared that 
the shop in question was in the rear of the premises. 
There were “ two windows to this back shop. Upon 
one of the windows were blinds, closed, and a cur- 
tain pulled clear down. On the other window, near 
some stairs, there was no curtain, but there were 
boxes and barrels piled up in the back yard, which 
obstructed the view to some extent. On the side 
opposite to the back shop were a tenement housé 
and a livery-stable, but no view of any public street 
could be obtained from the back shop, and the win- 
dows were not visible from any public street.” Still 
it was held that these facts did nor relieve the de- 
fendant from the charge of violating the act by 
maintaining screens, etc., in such a way as to inter- 
fere with a view of the business conducted on the 
premises. Pretty particular are the courts in rum 
cases ! 
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LEGAL ANTIQUITIES. 


Kinc James I. issued a proclamation in which 
the voters for members of Parliament are directed 
“not to choose curious and wrangling lawyers, 
who seek reputation by stirring needless ques- 
tions ;” and in ancient times lawyers were not 
allowed to sit in Parliament. 


THE following extracts from Felt’s “ Annals of 
Salem” give a glimpse of some of the singular 
punishments in vogue in Old New England : — 


“In 1637, Dorothy Talby, for beating her husband, 
is ordered to be bound and chained to a post.” 

“Tn 1638, the Assistants order two Salem men Zo 
sit in the stocks on Lecture day, for travelling on the 
Sabbath.” 

“In 1644, Mary, wife of Thomas Oliver, was sen- 
tenced to be publickly whipped for reproaching the 
magistrates.” 

“In 1646, for slandering the Elders, she had a cleft 
stick put on her tongue for half an hour.” 


FACETIZ. 


At Harnett County (N.C.) Superior Court, a 
few years since, Judge Shipp presiding, the trial of 
a cause had been protracted till near midnight. 
The jury were tired and sleepy, and showed flag- 
ging attention. Willie Murchison, who was ad- 
dressing the jury, thought to arouse them; so he 
said, “Gentlemen, I will tell you an anecdote.” 
Instantly the jury, the judge, and the few specta- 
tors pricked up their ears and were all attention, 
as Murchison was admirable in that line, had a 
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fund of anecdotes, and no one could tell them 
better. But he then proceeded to tell one of 
the dullest, prosiest, most pointless jokes possi- 
ble. Everybody looked disappointed. The judge, 
leaning over, said in an unmistakable tone of dis- 
appointment, “ Mr. Murchison, I don’t see the 
point of that joke.” “ Nor I, either,” replied the 
witty counsel ; “but your honor told it to me on 
our way down here ; and as I thought the lack of 
appreciation must be due to my obtuseness, [ 
concluded to give the joke @ trial by jury.” 


SomE time ago Col. John D. Templeton of 
Texas defended a man charged with stealing 
sheep which the evidence showed to be worth 
five dollars. The county attorney asked the jus- 
tice to fix the bond at five hundred dollars ; and 
that dignitary was about to do so, when Colonel 
Templeton suggested that a bond should be in 
double the value of the property involved, and 
the evidence showed the property to be worth five 
dollars, which would make the bond ten dollars. 
The justice indignantly turned to the county 
attorney and said: “I guess I know what the 
law is; I can’t fix anything more than a ten-dollar 
bond in this case.” The ten dollars was forth- 
coming, and the prisoner has not been heard from 
since. 

As a youth Daniel Webster seemed somewhat 
opposed to physical labor, but he was quick at 
repartee. While mowing he complained to his 
father that his scythe was not hung properly. 
“ Hang it to suit yourself, Dan,” replied the 
paternal. The boy inmediately hung it on a 
tree near by, saying, “ There, father, it’s hung 
to suit me now.” 


Tue following is said to be in the Statutes of 
the State of Oregon: “All traction engines and 
bicycles must carry two planks, each 12 ft. by 12 
in. by 3 in., upon which to cross bridges, and 
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must come to a stop within at least 100 ft. of 
any horse-drawn vehicle approaching from either 
direction.” 


NOTES. 


Tue following incident took place in the Court 
of Session in Edinburgh in the early part of the 
present century, the witness being the celebrated 
Dr. James Gregory, a man of very considerable 
learning, and at the top of his profession. To 
appreciate the incident, it is necessary to premise 
that playing-cards are generally supposed to have 
been invented for the amusement of the mad 
King Charles VII. of France. The matter at 
issue, in the case in which Dr. Gregory was 
called, was as to the mental capacity of a par- 
ticular person ; and according to the evidence of 
the witness, the insanity of that person was beyond 
dispute. On cross-examination Dr. Gregory ad- 
mitted that the person in question played admi- 
rably at whist. ‘ And do you say, Doctor,” asked 
the learned counsel, “‘ that a person having a supe- 
rior capacity for a game so difficult, and which 
requires in a pre-eminent degree memory, judg- 
ment, and combination, can be at the same time 
deranged in his understanding?” “I am no card- 
player,” replied the witness, with great address, 
“but I have read in history that cards were in- 
vented for the amusement of an insane king.” 
The consequences of this answer were decisive. 


Tue following instructions were recently given 
to the jury by a judge of one of the New York 
City courts : — 


“ Now, the mere fact that both counsel happen to 
be respectable men must not influence you either 
one way or the other. 

“So far as the legal lights of the bar of this city 
are concerned, I never heard in my experience at 
the bar, which was probably limited, that General 
W was a leader of the bar; but whether he was 
or not (and he is as far as I know an honorable gen- 
tleman), his law, as opposed to my view of it, is no 
good, in my opinion, and I will not recognize his law 
until I am convinced by that authority having power 
to set me right. I don’t believe that any lawyer at 
the bar has a right to dictate law to me. Lawyers, 
it is true, have a right to state what their views of 








the law are; but they have no right to dictate law to | 


a judge upon the bench, and no lawyer, no matter 
what his merit may be, can influence, overpower, or 
embarrass me by any proposition of law he may 
state. On the contrary, the jury is bound to take 
the law as I lay it down, and not as counsel state it. 

“T believe that in this case Mr. S—— knows as 
much law as General W—— ; and in saying so, | mean 
no disrespect to Mr. W——. But I believe that I, in 
my judicial capacity, know as much law as both of 
them together, because whatever law I lay down 
you, gentlemen, must accept as the law, the infallible 
law, until a higher authority says that I am wrong. 

“This much I say, without any vanity on my part. 
I simply express myself so for the purpose of main- 
taining the dignity and respect due to the office I 
hold, and not in any laudation of my own merits as 
an individual. * 

“The mere fact that one of the counsel in this 
case happened to take more exceptions than the 
other must not influence you in the least. If you 
should hire either of these gentlemen, you would 
expect them to take every advantage in the trial of 
your case which the law gives them; and if they did 
not do so, you would ‘be justified in censuring them. 
People employ lawyers to take every advantage of 
the law they can; therefore if any lawyer so employed 
did not perform his full duty, he would not be faithful 
to his client.” 


fiecent Deaths. 


GrosvENOR P. Lowrey, one of the leading 
members of the bar of New York City, died on 
April 21. He was born in North Egremont, 
Mass., Sept. 25, 1831, his parents being William 
Lowrey, a native of Claverack, Columbia County, 
N. Y., and a descendant of an old Dutch family, 
and Olive Rouse of Egremont. He received a 
common-school education in his native town, and 
completed his studies in the law department of 
Lafayette College, Easton, Penn., gaining admis- 
sion to the Bar at that place in 1854. 

After a short sojourn in the West, Mr. Lowrey 
returned to the East, settling in New York City in 
1857 for the practice of his profession. During 
the greater part of the time in which he was in 
practice he was a member of the firm of Porter, 
Lowrey, Soren, & Stone, of which the senior mem- 
ber was the late John K. Porter, previously one 
of the judges of the Court of Appeals, and well 
known as an advocate through his defence of 
Henry Ward Beecher, and of General Babcock 
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at St. Louis; his prosecution of Guiteau, the 
Parish Will Case, the Metropolitan Bank Case, 
and his connection with many important civil 
actions. Our readers will not forget the beautiful 
tribute paid to Mr. Porter by Mr. Lowrey in the 
August and September numbers of the “Green 
Bag” (1892). 

During. his professional career Mr. Lowrey was 
for fifteen years general counsel of the Western 
Union Telegraph Company (from the time of its 
organization until 1882); and he had been. at 
different times counsel for the Metropolitan Rail- 
way Company, Wells, Fargo, & Co., the North 
American Steamship Company, the United States 
Express Company, the Baltimore and Ohio 
Telegraph Company, the Singer Manufacturing 
Company, the Union Ferry Company, the Knick- 
erbocker Trust Company, and other important 
corporations. 

As a man, Mr. Lowrey was universally esteemed 
and loved. His cheerful, sunny disposition en- 
deared him to all who knew him. In his death 
the bench, bar, and community have sustained a 
great loss. 


Hon. W. H. H. ALLEN, late Associate Justice 
of the Supreme Court of New Hampshire, died on 
April 26. 

Judge Allen traced his ancestry back to Samuel 
Allen, of Braintree, Essex County, England, who 
in 1632 settled in Cambridge, Mass., and three 
years later emigrated with a band of Puritans from 
the Massachusetts Bay Colony to Windsor, Conn. 
From the second son of Samuel Allen, and fifth 
in line, descended the sturdy Vermont patriot, 
Ethan Allen; while from the third son of Samuel 
Allen, and eighth in line, descended the subject 
of this sketch. Joseph Allen, father of the judge, 
was a Methodist clergyman. 

Judge Allen was born in Winhall, Vt., Dec. 10, 
1829. His early life was passed at home, attend- 
ing school a few months each year ; later attending 
academies at West Brattleboro’, Saxton’s River, 
and Keene, fitting for college under the tutelage 
of Joseph Perry of the latter place. He entered 
Dartmouth College in 1851, and in 1855 was 
graduated second in a class of fifty-one, — Wal- 
bridge A. Field, Chief-Justice of the Supreme 
Court of Massachusetts, being first. Other class- 
mates were William S. Ladd and Greenleaf Clark, 
ex-judges of the Supreme Courts of New Hamp- 





shire and Minnesota, and Nelson Dingley, Con- 
gressman from Maine. 

After finishing his course at Dartmouth, Judge 
Allen was principal of a high school at Hopkinton, 
Mass., and superintendent of schools at Perrys- 
burg, Ohio. While serving in these capacities he 
studied law ; afterward prosecuting his studies in 
the offices of Wheeler & Faulkner at Keene, and 
Burke & Wait at Newport. He was admitted to 
the bar in September, 1858, and the same year 
became clerk of court for Sullivan County. Dur- 
ing the five years ensuing he tried many referee 
cases, and did much other work now done by the 
judges. In 1863 he was appointed paymaster in 
the volunteer service, with rank of major, and as 
such served until December, 1865, being stationed 
chiefly at Washington, and paying soldiers in the 
Army of the Potomac. 

Returning to Newport, he began the practice of 
law, which he continued with good success until 
1867, when he was appointed Judge of Probate 
for Sullivan County, an office he held for upwards 
of seven years. During his term but three appeals 
were taken from his decisions, two of which were 
affirmed by the full bench of the Supreme Court, 
while the other was not prosecuted. From 1867 
to 1876 he held the office of Register of Bank- 
ruptcy. In 1868 he removed from Newport to 
Claremont. Upon the reorganization of the courts 
in 1876, Judge Allen was, upon the unanimous 
request of the bar of the county, appointed Asso- 
ciate Justice of the Supreme Court, which position 
he resigned last March. Of the court constituted 
in 1876 Chief-Justice Doe is now the sole survivor. 

Judge Allen was a man of varied gifts and ac- 
quirements. His learning covered a broad field, 
and much of it was the fruit of personal experi- 
ence and investigation. All his life he was deep 
in work or study, — work that included not only 
the prompt and faithful discharge of public duties, 
but many things beside, — study not only of books, 
but of men and things. His opinions on matters 
to which he gave thought were clear and well 
defined, and he defended them vigorously and 
often dogmatically. His written opinions, which 
are scattered through the New Hampshire State 
Reports, are considered models of conciseness and 
clearness. Rarely did the Supreme Court reverse 
his decisions, so carefully were they framed, and 
so well founded upon a clear and comprehensive 
knowledge of the law. 
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An Artist in Japan (illustrated), Robert Blum ; Un- 
published Letters of Carlyle; A New England Farm 
(illustrated), Frank French; The One I Knew the 
Best of All: A Memory of the Mind of a Child, 
Chapters XI.-XII., by Frances Hodgson Burnett ; 
The Restoration House (illustrated), Stephen T. 
Aveling; Worth While, Edward S. Martin; In 
Rented Rooms, George I. Putnam; The Cities that 
were Forgotten (illustrated), Charles F. Lummis ; 
A Glimpse of an Artist, Viola Roseboro’; Anne of 
Brittany’s Chateaux in the Valley of the Loire (illus- 
trated), Theodore Andrea Cook; The Arts relating to 
Women, and their Exhibition in Paris (illustrated), 
Octave Uzanne; Historic Moments: The Crisis of 
the Schipka Pass, Archibald Forbes. 


LEADING ARTICLES IN THE LAW JOURNALS. 


American Law Review (March-April, ’93). 


Politics and the Supreme Court of the United 
States, Walter D. Coles; Liability of Members of 
a De Facto Corporation, Henry L. Woodward; 
Abatement of Legacies where an Estate shows a 
Deficiency of Assets, Percy L. Edwards. 


Columbia Law Times (April, ’93). 


The Chinese Question, Hon. John Bassett Moore ; 
Methods of Instruction at American Law Schools: 
III. Law School of Harvard University, Lloyd Mc- 
Kim Garrison. 


The Counsellor (April, ’93). 


Good City Government, Bishop Potter; Undue 
Influence as affecting the Validity of Wills. 


The Juridical Review (April, ’93). 


The New Italian School of Private International 
Law, I., M. J. Farrelly ; Relief from Forfeiture, Will 
C. Smith; Diplomacy in the Time of Machiavelli, 
Professor Nys; Electricity as a Nuisance, G. H. 
Knott. 


Harvard Law Review (April, ’93). 


Alteration of Negotiable Instruments, Melville M. 
Bigelow; Congress should abrogate Federal Juris- 
diction over State Corporations, Alfred Russell; 
Land Transfer: A Reply to Criticisms of the Tor- 
rens System, James R. Carret; A Defect in the 
Massachusetts Probate System, Oliver Prescott, Jr. 


Law Quarterly Review (April, ’93). 


Some Aspects of Law Teaching, Sir Edward Fry, 
Summary Jurisdiction, W. J. Stewart; Custom in the 
Common Law, F. A. Greer; The Present System of 
Law Reporting, John Mews. 





BOOK NOTICES. 


DeatH BY WroncFruL AcT. A treatise on the 
law peculiar to actions for injuries resulting in 
death, including the text of the statutes, and an 
analytical table of their provisions. By FRANCIS 
B. Tirrany. West Publishing Co., St. Paul, 
1893. Law sheep, $4.75 delivered. 


This work treats of those questions of law which 
are peculiar to the various statutory civil actions 
maintainable when the death of a person has been 
caused by the wrongful act or negligence of another. 
It is, in fact, an exhaustive compilation of the stat- 
utes bearing upon this point, with full citations of 
cases. An analytical table of statutes precedes the 
text, upon the preparation of which much care has 
evidently been bestowed. The work will be useful 
to all lawyers desiring information on this important 
subject. 


CopDE PRACTICE IN PERSONAL ACTIONS. Ahn ele- 
mentary treatise upon the practice in a civil 
action, as governed by the provisions of the 
New York code of civil procedures. Prepared 
for the use of students, by James L. BisHop. 
Baker, Voorhis, & Co., New York, 1893. Law 
sheep, $5.00 net. 


The law students of the present day enjoy great 
advantages over those of a generation ago. Books 
upon every conceivable ‘subject are prepared by com- 
petent writers for their particular use; and if they do 
not leave the law schools fully equipped for the prac- 
tice of the law, it must surely be their own fault. 
This book of Mr. Bishop’s is the outcome of a spe- 
cial course of lectures on code practice, delivered by 
the author at the Columbia Law School, and pre- 
sents in a clear, intelligible manner a full outline of 
the steps in an ordinary civil action under the New 
York code. It should be of great aid to all students 
intending to practise in the New York courts. 


THE NoveL: Wuat isir? By F. Marion Craw- 
FORD. Macmillan & Co., New York, 1893. 
Cloth, 75 cents. 


Mr. Crawford is certainly able, if any one is, to 
answer the question propounded by the title of this 
little book ; and we think that his ideas as to what 
should constitute a novel will be accepted as correct 
by a vast majority of readers. We are glad to see 
that he looks with little favor upon the “realistic” 
and “purpose ’”’ novels. Of the latter he says: “In 
ordinary cases the purpose novel is a simple fraud, 
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besides being a failure in nine hundred and ninety- 
nine cases out of a thousand.’ As to what a novel 
should be, we leave our readers to ascertain from the 
book itself, which is written in a delightfully easy, 
chatty style. 


THE Opp WomMEN. 
millan & Co., New York, 1893. 


By GEORGE GIssING. Mac- 
Cloth, $1.00. 


We confess to a feeling of some doubt as to the 
author’s object in writing this book. Ostensibly it is 
a tirade against marriage; and the heroine is a woman 
who devotes her life to inculcating ideas against 
marriage in the minds of young girls. But even she 
yields to that strongest of all passions, — love; and 
while she does not end by marrying the man she 
loves, she would undoubtedly have done so had he 
been willing to dispense with the forms recognized 
generally as necessary to constitute a valid marriage. 
Another of these odd (single) women is driven by 
her sense of loneliness to drink, and finds refuge in 
an asylum. So, after all, the unmarried state does not 
appear to be so entirely satisfactory as the author 
would fain make us believe. The story is very inter- 
esting, and quite worth reading. 


PERSONAL REMINISCENCES, 1840-1890. Including 
some not hitherto published of Lincoln and the 
War. By L. E. CurtrTENDEN. Richmond, Cros- 
cup, & Co., New York, 1893. Cloth, $2.00. 


. 

This book is a delightful sequel to “ Recollections 
of President Lincoln and his Administration,” which 
the author gave to the public some time since. ‘The 
present volume abounds in interesting and striking 
anecdotes told in graphic and masterly manner. The 
opening chapter is devoted to an account of the or- 
ganization of the Free Soil party, and is of itself a 
valuable addition to political history. Other chapters 
deal with out-door recreations and excursions, and 
are pervaded with the invigorating atmosphere of 
mountain, forest, lake, and stream. Mr. Chittenden’s 
account of his experiences in the Treasury Depart- 
ment are extremely interesting, and his stories of 
prominent officials vastly entertaining. 

The lawyer, however, will find an especial attrac- 
tion in the legal reminiscences and anecdotes to 
which a great portion of the work is devoted. Noth- 
ing could be better than the account of “ The Humor 
and Mischief of the Junior Bar;”’ and the sentence 


passed upon a tramp, convicted before Judge Elias 
Keyes of the larceny of the boots of Senator Dudley 
Chase, is a fitting companion-piece to Baron Maule’s 
celebrated sentence in a “bigamy” case. 
Keyes’s sentence was as follows: — 


Judge 








, 


“You are a poor creature,” said the judge. ‘ You 
ought to have known better than to steal. Only rich men 
can take things without paying for them. And then you 
must steal in the great town of Windsor, — and the boots 
of a great man like Senator Chase, the greatest man any- 
where around. If you wanted to steal, why didn’t you 
steal in some little town in New Hampshire, and the 
boots of some man who wasn’t of any consequence? 
And then you must steal from him when he was on the 
way to Washington, — and perhaps the only boots he had. 
You might have compelled him to wait until some shoe- 
maker made him another pair; and shoemakers never 
keep their promises. And perhaps by the delay some 
important treaty might have failed of ratification because 
he was not present in the Senate... . What have you 
got to say why you should not be sentenced to State- 
prison for the term of your natural life for stealing Sena- 
tor Chase’s boots ? ” , 

“TI have got to say that you seem to know a derned 
deal more about stealin’ boots nor what I do!” piped the 
prisoner. 

“ That is a sound observation,” said the judge, “and I 
will give you only one month in the county jail. not so 
much for stealing as for your ignorance in not knowing 
better than to steal the boots of a great man like Senator 
Dudley Chase.” 


Taken as a whole, we do not know of a more thor- 
oughly entertaining book for both the lawyer and 
the layman, and we sincerely trust that Mr. Chitten- 
den may be induced to continue “reminiscing.” A 
book like this whets the reader’s appetite for more 
good things. Let us have them, Mr. Chittenden ! 


THE SUPREME CouRT OF THE UNITED SratTes : Its 
History, by Hampron L. Carson, of the Phila- 
delphia Bar; and its Centennial Celebration, 
Feb. 4, 1890. Prepared under the direction of 
the Judiciary Centennial Committee. A. R. 
Keller Company, Philadelphia, 1892. Two vols. 
Cloth, $12.00. 


This superb work of Mr. Carson’s was originally 
published in one volume; and on noticing it in our 
December number, 1891, we said: “Taken as a 
whole, no work has ever been offered to the profes- 
sion which possesses such intrinsic value.” This 
we now repeat, and desire to emphasize. No such 
valuable collection of historical facts regarding the 
Supreme Court of the United States has heretofore 
been placed at the command of the student of our 
judicial history; and the story of the inception and 
growth of our Supreme Tribunal is one of exceed- 
ing interest, and one which must appeal strongly to 
every lover of his country. While Mr. Carson has 
not attempted to write a treatise on constitutional 
law, he has given a clear and interesting account of 





























XUM 


Editorial Department. | 255 





the sources of the jurisdiction of the court, the es- 
tablishment of the court itself, and then, dividing his 
subject into epochs, he traces its history to the pres- 
ent time. Its most important decisions are recalled 
and’commented upon, and many interesting incidents 
are reverted to. Brief but admirable biographical 
sketches are given of all Chief and Associate Jus- 
tices, displaying a vast amount of research and inves- 
tigation by the learned author. 

Since the publication of the first edition important 
events have occurred, which are alluded to and com- 
mented on in the present work, — the establishment 
of the Circuit Courts of Appeal, the death of Mr. 
Justice Bradley, the appointment of Hon. George 
Shiras, Jr. as his successor, — beside which many 
important decisions have been rendered, all of which 
are mentioned in the present text, while the citation 
of leading cases has been brought down to date of 
publication. 

But while the text is one vast mine of legal informa- 
tion, the illustrations, which include portraits, with 
autographs, of every Chief and Associate Justice 
who has ever sat upon the Bench, give an incalcula- 
ble value to the work. Fifty-four finely executed 
etchings make up this portrait-gallery, each one of 
them being a veritable work of art. 

The dividing the work into two volumes was a 
happy thought on the part of the publishers, as it is 
now much better adapted to the use of the general 
reader and students, while the beauty of the plates 
is in no way sacrificed. 

Mr. Carson deserves the thanks of the bench, the 
bar, and the country for this monumental work. It 
should be in every library; every student of Ameri- 
can history should possess a copy, and, above all, it 
should be in the hands of every lawyer in the land. 


COMMENTARIES ON THE Law OF PuBLiC CoRPORA- 
TIONS, including Municipal Corporations and 
political or governmental Corporations of every 
class. By Charles Fiske Beach, Jr., of the New 
York Bar. The Bowen-Merrill Company, In- 
dianapolis, 1893. Two vols. Law Sheep, $12.00, 
net. 


In this new work, Mr. Beach has undertaken to 
make a treatise covering the entire field of public 
Company law in all its details. Such a task is a 
stupendous one, — requiring the most careful and 
exhaustive research as well as sound judgment and 
discrimination. How well these requirements have 
been met, it is of course impossible to say, from a 
mere cursory examination of a treatise of such mag- 
nitude. The true test can come only from actual 
trial in active practice. We are, however, of the 
opinion that the work is one of real merit, and it 
seems to us the best that Mr. Beach has yet pro- 





duced. The propositions are clearly and succinctly 
stated, and are all backed by abundant citations. 
This will be evident when we state that the table of 
cases alone fills more than two hundred pages. The 
arrangement is excellent, and the catch-lines of the 
different sections brief and to the point. The index 
is very full, and leaves but little to be desired. That 
little is in regard to Cross-References, of which there 
are more than are to our liking, though we admit 
this seems to be the method adopted in indexing the 
most of our law-books. We hope the time will come 
when, if we turn, for instance, to ‘“‘ AGENTS,” we 
shall not be told to “see OFFICERS AND AGENTS; 
PERSONAL LIABILITY; RESPONDEAT SUPERIOR,” 
but shall find just what we want right there under 
the heading itself. It will take a little more space 
and some repetition; but what a convenience it will 
be for the hurried lawyer. All this, however, is a 
matter of opinion, and does not affect the merits of 
the treatise itself. We commend this work of Mr. 
Beach to the profession, and feel sure that they will 
find it of much value and assistance. 


To Lrewarp. By F. Marion Crawford. Mac- 
millan & Co., New York, 1893. Cloth, $1.00. 


This story of Mr. Crawford’s was published some 
years since, and while, perhaps, not equal to some of 
his later works, it is nevertheless a story of no little 
power and of great interest. Messrs. MacMillan & 
Co. are doing a praiseworthy work in furnishing the 
public an excellent uniform edition of this author’s 
popular books. 


PATENTABLE INVENTION. By Epwarp S. REn- 
wick, Civil and Mechanical Engineer and 
Expert in Patent Causes. The Lawyers’ Co- 
operative Publishing Co., Rochester, N. Y., 
1893. Law sheep, $2.00. 


We have read with much interest this work of 
Mr. Renwick’s, as it deals with the law of patents 
from a different point of view from most treatises on 
the subject. The views of one who has had experi- 
ence as an expert in patent litigation for the past 
twenty years cannot fail to have much of practical 
value in them; and the profession will derive much 
assistance from this treatise in determining the all- 
important question as to whether or not any certain 
invention is patentable? The book is written in a 
clear, concise, and logical manner, and the various 
subjects treated are illustrated by typical cases. 


A TREATISE ON THE Law OF TAX TITLES: Their 
creation, incidents, evidence, and legal criteria. 
By Henry Camppe_L Brack. Second edition, 














256 





The Green Bag. 











revised and enlarged. West Publishing Co., 
St. Paul, Minn. Law sheep, $6.00 net. 


The first edition of this work of Mr. Black’s, pub- 
lished some five years since, met with a cordial 
reception, and was recognized as a valuable treatise 
upon the subject of tax titles. While the short time 
which has elapsed since the issuing of the first edi- 
tion would hardly seem to make another necessary, 
this last work has been so thoroughly and carefully 
revised and rewritten that it is to all intents and* 
purposes a new book. Four chapters and two hun- 
dred new sections have been added, and later author- 
ities and important cases, not previously referred to, 
have been incorporated. In its present form it is 
much more complete and satisfactory than before, 
and certainly merits a hearty welcome from the 
profession. 


THE AMERICAN STATE REPORTS, containing the 
cases of general value and authority decided in 
the courts of last resort of the several States. 
Selected, reported, and annotated by A. C. 
FREEMAN. Vol. XXIX. Bancroft-Whitney Co., 
San Francisco, 1893. Law sheep, $4.00. 


Fully up to the standard of the preceding volumes 
of this series is the one now before us. That is 
saying a great deal; but Mr. Freeman’s work is so 
uniformly good that his name alone is a guarantee 
that there can be no falling off in the excellence of 
these Reports. Cases are selected from Reports of 
the following States: Arkansas, California, Connec- 
ticut, Florida, Illinois, Kentucky, Nebraska, Ohio, 
Oregon, Texas, Virginia, West Virginia, and Wis- 
consin. 


THE Law oF ASSIGNMENT FOR THE BENEFIT OF 
CREDITORS IN THE STATE OF ILLINOIS. By 
SrpNEY RICHMOND TaBeER, of the Chicago Bar. 
E. B. Myers & Co., Chicago, 1893. Law sheep, 
$2.00. 


This volume simply attempts to answer the inqui- 
ries, — What does the Illinois Assignment Act mean? 
How have its several parts been construed by the 
courts? What are the rights and duties of insolvent 
debtors, of assignees, of creditors, and of the courts 
whose jurisdiction is invoked in this behalf? Ina 
word, touching the subject of voluntary assignment, 
what is the law of Illinois? These are questions of 
interest not only to the profession in Illinois, but to 
most practising lawyers throughout the country, — 
all of whom have, probably, more or less occasion to 
make themselves familiar with the law of debtor and 
creditor in that great State. Mr. Taber seems to 
have answered these questions clearly and succinctly. 














PRACTICE IN Courts OF REVIEW that substantially 
follow the Colorado Procedure. By Joun C. 
Firnam, of the Colorado Bar. E. B. Myers & 
Co., Chicago, 1893. Law sheep, $5.00. 


This work is intended as a guide to a correct 
practice in Courts of Review; and the author’s aim 
has been to point out “what to do, and how to do 
it.” Although based chiefly on the Colorado law 
and decisions, the work will apply in a great measure 
to the procedure in Courts of Review in other States. 
To Colorado lawyers this book will be invaluable, 
and those in other States where the practice is sim- 
ilar will find it of much assistance. 


DicEsr OF THE DECISIONS OF THE SUPREME AND 
APPELLATE COURTS OF THE STATE OF ILLINOIS, 
as embraced in Vols. 127 to 137, both inclusive, 
Illinois Supreme Court Reports, and Vols. 28 
to 41, both inclusive, Appellate Court Reports. 
By Henry Binmorg, of the Chicago Bar. E. B. 
Myers & Co., Chicago, 1893. Law sheep, $7.50 
net. 


This volume brings Mr. Binmore’s work down to 
July, 1892. His previous volume evidenced careful 
and conscientious labor, and the present one dis- 
plays the same painstaking care. Of course, the 
work is one which will be appreciated more by 
Illinois lawyers than by the profession at large, but 
it is a valuable addition to any law library. 


THE SCIENCE OF INTERNATIONAL Law. By THOMAS 
ALFRED WALKER, of the Middle Temple. Mac- 
millan & Co., New York, 1893. Cloth, $4.50. 


This volume comprises the subject-matter of 
courses of lectures delivered by the author in Cam- 
bridge, England. It is not a legal text-book, but 
rather an attempt to define in brief fashion the right- 
ful position in the field of law of the rules which 
regulate international dealings, and to demonstrate 
international law to be something more than a hap- 
hazard compilation of disconnected case-law, — to be, 
in fact, capable of simple and scientific appreciation. 
If any one imagines that the result of such an at- 
tempt would be a dry, unentertaining book, they will 
be most agreeably disappointed. The work is full 
of interest from beginning to end; and the learned 
author has made a vast amount of valuable historical 
information the groundwork for a treatise of rare 
merit. We commend it heartily to every lawyer as 
a book which will not only command his interest, but 
also as one from which he will draw much valuable 
and practical information. 
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